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FRATERNIZATION IN THE WORKPLACE

NO INSURANCE COVERAGE IS PROVIDED FOR LOST REVENUE CAUSED BY COVID-19 SHUTDOWNS

C O L U M B U S  B A R  A S S O C I A T I O N

We’re all familiar with fraternizing 
when it comes to romantic 
relationships, but what about 
when Joe convinces an 

employer to hire his best friend, or Eleanor 
wants to hire her nephew? Fraternizing 
is to associate or form a friendship 
with someone.  Most people associate 
fraternization with a romantic relationship 

however, fraternization includes platonic 
friendships as well.  

Many companies have policies that limit 
or prohibit fraternization.  According to 
the National Institute of Health and many 
mental health experts, the workplace is 
where many employees form needed 
close relationships and engage in social 

interactions. In organizations that are 
trying to build positive relationships, 
teamwork, and camaraderie between 
employees, the question arises whether 
an employer should prohibit those 
relationships in policies.  

is that it can send a message about 
the employer’s approach to sexual 
harassment and may help to limit its 
legal exposure if allegations of sexual 
harassment arise.  A well written 
policy provides notice to employees of 
potential repercussions from workplace 
relationships, like a change in the 
reporting relationship or termination of 
employment.

In drafting a policy, an employer should 
explore whether it applies to relationships 
between all employees or limits its 
scope to supervisors’ relationships with 
subordinates.  Moreover, an employer 

of fraternization as a close personal 

relationship where there is a power 
imbalance.  They may want to impose 
mandatory self-reporting so that the 

rises to a close personal relationship.  An 
employer may only become concerned 
when the fraternization affects the 
employees’ work performance or creates 

should make sure that the behavior that is 
targeted is not during non-work hours or 
violates the National Labor Relations Act.

In a reality where employees form some of 

at work, a balanced fraternization and 
harassment policy is a practical approach 
to today’s workplace. n

The COVID-19 pandemic resulted 
in many business owners seeking 
business interruption and extra 
expense coverage for lost 

income sustained because of mandatory 
closures of their businesses.  At the core 
of such claims is the issue of whether 
businesses can obtain coverage for 
business interruption in the absence of 
direct physical loss to their business 
premises from COVID-19.  Consistent with 
national trends, the Supreme Court of Ohio, 
in Neuro-Communication Servs., Inc. v. 
Cincinnati Ins. Co., Slip Opinion No. 2022-
Ohio-4379, answered this question with a 
resounding “no.” The Court’s decision likely 
lays to rest the major issues of whether 
COVID-19 business interruption claims 
for risks in Ohio are covered under typical 
property and casualty policies.

In that case, Plaintiff Neuro-

in the U.S. District Court for the Northern 
District of Ohio against Cincinnati 
Insurance Company and related entities, 
challenging Cincinnati’s denial of Neuro’s 
claim under a commercial general liability 
policy for lost revenue sustained by its 
audiology practice due to COVID-19 

shutdowns.  Cincinnati denied the claim on 
the basis that there was no direct physical 
loss to Neuro’s premises caused by a 
covered cause of loss.  

Judge Benita Y. Pearson of the Northern 

Supreme Court of Ohio to help resolve 

Pearson asked whether (1) the presence of 
COVID-19 in the community, (2) particles 
of the virus on the surfaces of the insured 
premises, or (3) the presence of a person 
infected with COVID-19 on the premises 
can constitute “direct physical loss or 
damage to property,” which is required 
to trigger business interruption coverage 

under many property and casualty 
policies.  The Supreme Court concluded 
that none of these circumstances 
presented the “physical loss or damage to 
property” required to trigger coverage.

Neuro argued that its loss due to 

“deprivation” and that the shutdowns to 
Neuro’s business had deprived it of the 
use of its property.  The Court disagreed, 

and requires loss or damage to property 
to be physical in nature.  Such a reading of 
loss, the Court continued, was bolstered 
by the Policy’s provisions addressing the 
“period of restoration,” and its references 
to coverage continuing until the premises 
are “repaired, rebuilt, or replaced.” 
COVID-19 shutdowns did not require 
Neuro’s premises to be repaired, rebuilt, or 
replaced, but only for the government to 
lift its restrictions. 

Neuro relied upon several cases for the 
proposition that physical alteration or 
damage to property was not required 

Court distinguished those cases (which 

arose in the context of pollution events 
and natural disasters), noting that the 
cases involved situations not present 
here where the properties at issue were 
rendered completely uninhabitable due to 
a hazardous condition.  

In addressing the other scenarios posed 
by the Northern District, the Supreme 
Court held that the mere presence of 
COVID-19 in the community, or a person 
infected with COVID-19, did not constitute 
physical loss, as those scenarios did not 
involve physical alteration of the premises. 
And although the presence of COVID-19 
particles on the surfaces of a covered 
premises has a physical element, the 
result was not “appreciably different” in 
that the mere existence of the particles 
did not involve physical alteration of the 
property, but was a temporary condition. 

As a result of this decision, the Supreme 
Court of Ohio now joins numerous 
other state and federal courts in holding 
that business interruption claims due 
to COVID-19 are not covered because 
the required direct physical loss is not 
present. n
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