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C B A  L e a d e r s h i p

By the time you read this, and I hope 
you are, I will be 30 days into my 
term as President of the Columbus 
Bar Association. Understand, as I am 
writing this I am not President and will 
not be sworn in for another 30 days. 
So, this message is not from “your 
President”. It is the message from your 
soon-to-be President.

The first thing I want to do is to thank my predecessor, 
Rob Erney, for the outstanding job he did as president 
during a very difficult and unprecedented time. Social 
unrest was a dominating factor during his entire 
term, and because of COVID-19 he was not able to 
have even one in-person meeting with his Board of 
Governors. Leading under these conditions is trying, 
and for some it would be impossible; not for Rob. 

If you read the final article he penned as President for 
Lawyers Quarterly, I think you would understand why. 
It begins with a line from a Toby Keith song: “I love 
this bar. It’s my kind of place. Just walkin through the 
front door puts a big smile on my face. It ain’t too far. 
Come as you are. I love this bar.” 

Now, to me, Toby is indeed talking about my 
neighborhood bar. But to Rob, Toby is singing about 
the CBA. It is this feeling Rob has for the CBA that I 
am convinced helped him lead so effectively during 
such trying times. 

BY CHARLES A. SCHNEIDER

I would 
also be 
remiss if I did not 
mention Amy Koorn, 
Rob’s predecessor. While her 
entire term was not plagued with 
the same challenges Rob faced, she 
faced those challenges for one half of her 
term as president. She, too, did an outstanding 
job of leading the CBA. 

Also guiding us during these very difficult times 
were Jill Snitcher and her entire staff. Without their 
commitment to the CBA and its members, none of 
this would have been possible.

I have been handed an association that is in excellent 
condition in large part due to their leadership. I hope 
my successor will be able to say the same. 

Finally, I want to say thank you to the members of this 
great organization. Even while you were adjusting 
your practice, you stayed with us. Our membership 
and member participation have not waivered during 
this crisis. Without you, the strength of the CBA would 
not be possible.
 
When this message is published, I will have probably 
faced my first challenging decision, made my first of 
many mistakes, and left many of you shaking your 
collective heads asking what were we thinking when 
you elected this guy. 

I certainly hope not.

I have been handed an association that 
is in excellent condition in large part due 

to their leadership. I hope my successor will be 
able to say the same.

I have been the president of Maryhaven Board, 
and the North Central Mental Health Board. 
I served seven terms as Administrative Judge 
for the Franklin County Municipal Court and 
the Court of Common Pleas. I am currently the 
Chair of the Franklin County Law Library and 

the State Consortium of Law Libraries. My point 
is that I am used to being in a leadership position 

and enjoy it.

For some reason, this position feels different and, quite 
honestly, a little unnerving. I am not exactly sure why, 
but I think it has something to do with how important 
the Bar Association is to the legal community. The CBA 
is the face of the legal community to the public.

President’s
PAGE

Charles Schneider, Esq.
Ohio Attorney General

charles.schneider@ohioattorneygeneral.gov

When my year as CBA President is up, and I get to sit 
at the other end of the table enjoying the best job one 
can have—Immediate Past President—I promise you 
that I will have done my very best because, as Toby 
Keith said, “I love this bar.”

Welcome
MEMBERSNE

W
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2020-2021
C O L U M B U S  B A R  A S S O C I AT I O N

Year  in  Review and Treasurer ’s  Report 

The data above is from financials ending 4/30/2021 and 
audited financials will be available in October. For more 
information, please contact Columbus Bar Association CFO 
Cathy Victor at cathy@cbalaw.org.

The CBA’s financial position 
remains strong.

CBA Online Presence:
323,405 visits to www.cbalaw.org
167,807 visits to directory.cbalaw.org
90 online CLE programs available

2,237
registrations for online CLE 
(and 1,656 registrations for CLE 
programs presented via live 
interactive webinar)

Total Assets: $3,401,691
Total Liabilities: $2,425,809
Total Fund Balance: $975,882  

Insurance Premiums/Commissions

Notary

CLE

Membership Dues & Services

Directory/Directory Advertising
Lawyer Referral/Find a Lawyer
Investment Income

Other

Court Interpreters

13%

10%

32.78%

22.98%

12.79%

11.71%
9.28%

3.9%

1.09%
1.96%

3.52%

Revenue Sources:

Balance Sheet:15,000+
calls answered by the CBA’s 
Lawyer Referral Service

90
(free) headshots 

taken for members 
in the new CBA 
Media Studio

10 videos produced 
for law firms with 

more on the books

4 podcasts produced

1,605 page likes

4,131 followers

54 subscribers

1,064 followers

225+
virtual committee 

meetings and events 
hosted, with committee 

attendance up 35%
over last year

4,486
# of members:

64% attorney members
8% sustaining attorney members
23% law student members
4% paralegals / non-attorney legal professionals

4,000+ notary applicants assisted
1,300+ background checks processed
700+ court interpreter assignments
1,837 bonds written by CBS Agency, Inc.
246 people covered by health insurance 
policies through HEMA, the CBA’s official 
health insurance broker 
138 attorneys and firms protected with 
professional liability coverage through 
CBS Agency, Inc.
4 Lawyers Quarterly magazines 
published, with 12,051 reads on Issuu.com
25 issues of Legal Connections published 
in Columbus Business First

832 CLE Easy Pass holders
8,088 CLE hours reported to the 
Supreme Court of Ohio
60+ jobs posted on the CBA website
62 videos available in the Learning Library
99 participants in the first-ever CBA 5K
4 Judicial Meet & Greets hosted to allow 
members to meet newly-elected judges
6 Community Conversations held on 
topics including “Race & the Criminal 
Justice System,” “Elections & Voting” and 
“Freedom of Assembly & Speech”
12 President’s Report videos recorded and 
sent to CBA members
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67%

50%

87% Zero 81%

of respondents integrated 
new technology while 

working remotely (Zoom, 
call forwarding software, 

billing software, etc.)

of firms 
considering remote 
work would be 
interested in using 
the CBA’s office 
space for in-person 
meetings

50%
Nearly

of individuals said their 
workload has remained the 
same over the past year

of firms have added new 
positions over the past year

firms anticipate pandemic-
related layoffs in this 

calendar year

of firms said their workload 
has increased over the 

past year

SURVEY
C O L U M B U S  B A R  M E M B E R

How have Columbus Bar members and firms handled the pandemic?

Most
respondents hope 
that remote hearings 
will continue post-
pandemic

40%
About

People are most looking for guidance on 
digital media and IT services and marketing

(we’ve got that)

of members are 
back working fully 
in the office (28% 
are hybrid; 26% 
fully remote)

Most
people plan to continue 
remote client meetings/
depositions and hybrid/
flexible work schedules 
post-pandemic
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BY DAVID LELAND

BAIL
REFORM

B a r  I n s i d e r

Our system of justice requires that 
criminal defendants are innocent until 
proven guilty. And yet, every day in 
Ohio, over 60 percent of people in Ohio 
jails are there not because of what they 
have done, but because they can’t pay 
to secure their release. 

Bail is supposed to act as an incentive to get 
people back to court, but instead it serves as de 
facto detention order if someone can’t afford it. 
(And, there is no evidence that cash bail actually 
promotes appearance anyway.)i  Many Central Ohio 
attorneys have undoubtedly observed or represented 
individuals who have suffered under this system. It’s 
wrong. So it’s time to fix it. That’s why, together with 
Republican Representative Brett Hillyer in the Ohio 
House and Republican Senators Rob McColley and 
Stephen Huffman in the Ohio Senate, I am fighting for 
comprehensive bail reform.
 
Today in Ohio, our system of bond schedules means 
wealthy individuals, even if they’re dangerous, can 
quickly purchase their release before ever seeing 
a judge. Those without money, on the other hand, 
remain in jail even if they pose no threat. Under this 
system, everyone suffers. The public suffers because 

wealthy individuals 
who are dangerous are let out on the street. The 
individual stuck in jail because they can’t pay suffers 
as they risk losing their job, their home and even 
custody of their children.ii  Taxpayers suffer as they’re 
forced to foot the bill for detention cost; studies show 
bail reform could save Ohioans over $250 million 
each year. Finally, the concept of equal justice before 
the law suffers. Bail keeps poor people in jail, while 
wealthier people accused of the exact same crimes 
can buy their freedom.
 

Our legislation seeks to reimagine bond schedules, 
so that initial release decisions are based on whether 
someone actually poses a threat, rather than based 
on how much money is in their pocket. 
 

Our legislation will create a 
presumption of release that 
requires that only those individuals 
who pose no threat to any person 
and no threat of willful flight are 
released within 24 hours of their 
arrest. For those who do pose a 
threat, we require a conditions 
of release hearing before a judge 
within 48 hours of detention for 
most crimes. This provision would 
create for everyone an equitable 
way out of jail, while promoting 
public safety by limiting this initial 
release path to those who aren’t a 
threat to someone’s safety or of 
fleeing from justice.
 
This legislation also creates 
procedural safeguards to ensure 
that long-held constitutional 
principles are followed. Criminal 
Rule 46 already requires that all 
conditions of release must be the 
least restrictive necessary and 
that any financial conditions be 
the “least costly.” However, there 
are no requirements that judges 
specify what makes something 
least restrictive, why it is 
necessary, or how it is least costly. 
Our legislation would require 
judges put written findings on the 
record—which should be as easy 
as marking a box to show why they 
made certain decisions—about 
their condition choices. It would 
also require judges do an ability to 
pay determination before setting 
financial conditions of release, so 
they are aware of and cannot set 
bail in an amount that would lead 
to de facto indefinite detention 
of Ohioans who are not a threat. 

Thomas Hawk / Flickr
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For those charged with the most serious crimes, 
preventative detention would still be available, as 
authorized by Ohio law, so judges would not have to 
rely on high bail amounts in order to keep dangerous 
individuals detained. Further, it requires that counsel 
be provided at conditions of release hearings for 
indigent defendants—a practice many jurisdictions in 
Ohio already follow. 
 
Far too often in Ohio, resources shape outcomes 
instead of an individual’s culpability. In fact, a recent 
report published by the ACLU of Ohio specifically 
looked at Ohio data and found that individuals who 
are held pretrial are more likely to be convicted, more 
likely to be sentenced to jail and prison, and more 
likely to receive longer jail and prison sentences than 
those charged with the same crimes who are released 
pretrial. As we know, people who remain in jail pretrial 
are more likely to feel coerced into taking plea deals—
even if they’re innocent—if the alternative is remaining 
in jail while waiting for the opportunity to prove their 
case. It’s also harder to build successful cases when 
clients are behind bars and can’t, to the same extent, 
participate in building their case, collecting evidence 
and contacting witnesses. 
 
This is not a new problem. In 1964, Robert F. Kennedy 
delivered sworn testimony to the Senate Judiciary 
Committee, saying, “The rich man and the poor man 
do not receive equal justice in our courts. And in no 
area is that more evident than in the matter of bail.” 

But today in Ohio, we have the unique opportunity to 
deliver a lasting solution to this decades-old problem. 
 
We can ensure wealthy individuals who are dangerous 
aren’t set free in exchange for payment. We can save 
Ohio taxpayers hundreds of millions of dollars each 
year. And we can put an end to the heart-wrenching 
cycles of poverty and violence that result when people 
who can’t afford to purchase their freedom lose their 
jobs, their homes and even their families. It’s time we 
fix what is broken and make Ohio a safer, fairer and 
more just place for all.

i Aurelie Ouss and Megan Stevenson. Bail, Jail, and Pretrial Misconduct: The 
Influence of Prosecutors (June 20, 2020). Available at SSRN: https://ssrn.com/
abstract=3335138 or http://dx.doi.org/10.2139/ssrn.3335138
ii Léon Digard and Elizabeth Swavola. Justice Denied: The Harmful and Lasting Effects 
of Pretrial Detention. New York: Vera Institute of Justice, 2019. https://www.vera.org/
downloads/publications/Justice-Denied-Evidence-Brief.pdf

David Leland, Esq. 
Carpenter Lipps & Leland 

State Representative for Ohio House District 22
Ranking Member – House Criminal Justice Committee

Our legislation seeks to reimagine 
bond schedules, so that initial release 

decisions are based on whether someone 
actually poses a threat, rather than based on 
how much money is in their pocket. 

OPPORTUNITY BEGINS HERE.

A Master of Legal Studies degree offers a pathway 
to enhance your professional knowledge of laws and 
regulations as well as enhance your analytical and 
critical thinking skills.

MASTER OF
LEGAL STUDIES

For questions about the 
MASTER OF LEGAL STUDIES or the PARALEGAL PROGRAM,

please contact: 614-236-6310 or admissions@law.capital.edu

Full-time or Part-time
CHOOSE A CONCENTRATION 
OR CUSTOMIZE YOUR OWN 
CURRICULUM 

• Criminal Justice
• Environmental Sustainability
• Governmental Affairs
• Health Care
• Human Resources

capital.edu/mls2021

Our ABA-approved, post-baccalaureate Paralegal 
Program teaches fundamental legal theories and 
analysis as well as practical skills like legal research 
and writing, eDiscovery, and case management.

PARALEGAL
PROGRAM
capital.edu/paralegal2021

Fall or Spring Start Programs (Part-time)
Summer Immersion Program (Full-time)
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BY STEPHEN E. CHAPPELEAR

Trial by
ZOOM

B a r  I n s i d e r

I never thought I would try a 
lawsuit from my house. 
This past March, a trial date loomed. COVID-19 
raged. If we wanted a trial, in a case that had already 
lingered for several years, we would do it remotely, via 
the Zoom platform. 

This article will discuss my recent Zoom trial and 
offer some suggestions.

When I had my first trial over 40 years ago, I walked 
up the courthouse steps of the Licking County 
Courthouse, where I paused and thought, “Truth. 
Justice. And the American way of life.” At the outset 
of every trial since, I have repeated my homage to 
Superman comic books to bring good luck.

It felt strange on 
the morning of my Zoom 
trial making that statement to myself as I entered my 
study at home and logged onto my computer. That is 
not where the strangeness ended.

From at least the time that my great grandfather 
lawyer C.C. Chappelear was trying cases in Circleville 
in the 1890s, trials have been held in large wood-
paneled courtrooms with high ceilings that are 
majestic, formal, sacred places: temples of justice. 
The courtrooms look and feel like places where justice 
will be done.

In our Zoom trial, there was no “feel” of the courtroom. 
We each sat in front of a computer screen, looking 
at images of the other participants, with whatever 
background they chose—none of which were 
particularly “judicial”. The tangible symbols of justice 
were not there. 

We are accustomed to certain formalities when we 
try a case in a courtroom. The judge sits higher than 
everyone else. Everyone stands up when the judge 
enters, and leaves, the courtroom. The lawyers sit at 
counsel table with their clients. They stand to make 
objections, to question witnesses, to make arguments 
to the court. Witnesses walk from the gallery to the 
witness stand at the front of the courtroom. They sit 
near the judge, and literally look up to the judge. 

None of that happened in our trial. Each of us sat in 
our home or office in front of a computer monitor. 

This led to a less formal air about the Zoom trial. 
Some witnesses seemed more prone than usual to 
talk over the lawyers and the judge, and to be 
more resistant to instructions to simply 
answer the question. And, when we 
returned from our lunch break 
on the first day of trial, as the 
judge admitted the participants 
from the “waiting room”, we 
were startled to see a witness 
standing in front of his computer, 
shirtless, with his bare belly filling 
our screens. Strange, indeed.

In our Zoom trial, there was no “feel” 
of the courtroom. We each sat in front 

of a computer screen, looking at images 
of the other participants, with whatever 
background they chose—none of which were 
particularly “judicial”. The tangible symbols 
of justice were not there.

Going in, I had some concern that the judge would 
not able to “read” the witnesses by watching them 
on a computer screen rather than in the courtroom, 
to see shifty eyes and sweaty palms, and to assess 
credibility. That concern was misplaced. The judge 
had a better view of the witness than in the courtroom, 
where the judge would typically be looking down at 
the side of the witness’s head. In speaker view, the 
judge was able to look the witness right in the eye and 
see facial micro expressions and body language. 

Similarly, I could adequately assess each witness and 
see where I might have hit a sensitive spot and should 
press further. I would glance at my outline for my next 
question; look into the camera to engage the witness 

with eye contact; and then shift my gaze to 
the witness to watch the witness as the 

answer was given. This routine went 
with each question, and felt normal 

after some practice.

It also took a little practice to 
figure out how to make objections 
timely. When opposing counsel 

was questioning a witness, I 
would be on mute, and would sit 
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with my hand hovering near the unmute button to 
be able to jump in with an objection. This made it 
tricky to take notes. I would also sometimes have to 
talk over the other lawyer or the witness, since they 
could not see a cue, such as me standing up in the 
courtroom before stating my objection, which would 
signal others to stop talking.

With the parties residing in Texas and Florida, and a 
few witnesses in Michigan, there was a significant 
savings in travel time and expense by holding the trial 
remotely.

There was certainly a convenience factor. The 
commute time to the courthouse was eliminated. At 
breaks, it was quick and easy to get a snack or drink 
and use the restroom.

While I was cross examining one witness, he kept 
looking over to the side. I asked him why. He admitted 
that he had taped a note to his computer screen. I 
asked him to display the note to the camera. He had 
written important dates he wanted to have at hand for 
his testimony, one of which I had not known about. 
This would not have occurred in a courtroom.

Here are some suggestions to help you have the best 
possible remote trial experience.

1. Prepare your space for the trial.
Make sure that you can be seen clearly. Don’t have 
your face in shadow. Find a neutral background. Set 
up in a quiet room with a door that can shut. Secure 
your pets and advise anyone in the vicinity to be quiet 
during the trial.

2. Be sure that you have a stable 
Internet connection.
Confirm that you have adequate network connection 
speed for a successful video connection. Download 
the videoconference platform well before the trial. 

Ensure that your name is properly listed on the 
platform. When possible, use a hardwire connection, 
which is more consistent and reliable than Wi-Fi. 
If anyone else is using your Wi-Fi network, have 
them minimize their use so it does not disrupt your 
connection.

3. Using dual monitors will allow you 
to split the video image of the participants and the 
exhibits and deposition transcripts to different 
screens, so you can watch the participants and still 
have sufficient space to work with the documents. 

4. Test your camera, your 
microphone and your speaker.
Exchange cell phone numbers with the court, client, 
opposing counsel and witnesses so that anyone who 
has a technological glitch can contact the others.

5. Manage trial exhibits.
Identify, mark and exchange exhibits well in advance 
of trial. Practice use of the share screen function, to 
enable you to move quickly between exhibits during 
witness examination. 

6. Look at the camera when 
speaking.
Avoid looking down at notes while speaking, by 
placing your outline up and just to the side of your 
camera. And, place your camera at eye level.

7. Because you will not be able to see what is happening 
out of camera range with witnesses, require 
disclosure of who is in the room 
with each witness, and request an 
order that there be no texting or 
emailing to witnesses while they 
are testifying.

8. Dress like you are appearing in 
court (because you are).
Be professional.

Further suggestions may be found in the Virtual Trial 
Handbook for Attorneys, published by the United 
States District Court for the Western District of 
Washington: https://www.wawd.uscourts.gov/sites/
wawd/files/VirtrualTrialHandbookforAttorneys.pdf

614-228-0063
parknationalbank.com

Work with people 
who understand your 
retirement is uniquely yours.

Investments are not FDIC insured, not bank guaranteed, and may lose value.

Stephen E. Chappelear, Esq. 
Eastman & Smith Ltd.

sechappelear@eastmansmith.com
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Let’s talk about monkeys. In a cruel 
experiment, two monkeys were strapped 
side by side in chairs. Each had a control 
lever. At various times throughout an 
eight-hour day, a warning light would 
flash, and then the monkeys would be 
shocked. If one monkey pressed her 
lever, then both avoided shock. 

There was a catch, however. Only one monkey’s lever 
was actually attached to the electrical circuit, making 
that monkey the “responsible” monkey. Only she had 
the power to stop the shocking. She was in charge of 
the other monkey’s fate. Fortunately, the responsible 
monkey soon mastered the art of simple lever pulling 
to avoid shock for both.

But then another catch was added. The 
responsible monkey could still avoid shocks 
by pressing the lever, but now the shocks came 
unpredictably and irrespective of the warning 
light. No matter what the responsible monkey 
tried, she could not provide a pain-free existence 
for her or her companion.

We feel pity for the companion monkey because he 
sat there utterly defenseless with a useless lever, his 
comfort and peace of mind totally dependent upon 
the responsible monkey’s actions. The responsible 
monkey, on the other hand still got as many shocks as 
the companion monkey, but at least she had greater 
control over the situation. She eventually learned to 
push the lever with some regularity to avoid most of 
the shocks throughout the day. 

BY MARK LEWIS

What happened to the monkeys in this 
frightful experiment? The companion 

monkeys quickly recovered, whereas 
all of the responsible monkeys 
died within weeks of beginning 
the experiment. Many had also 
developed what appeared to be 
painful ulcers. Scientists could not 
account for death by fear of harm 

or the magnitude of shock, which 
left the most likely explanation: the 

responsible monkeys all died from the 
stress of their responsibility. They were 

responsible for their companion monkeys 
and could not prevent their pain, no matter how 

hard they tried to press the levers.i

Lawyers are much more like those responsible 
monkeys than we care to admit. We have enormous 
executive and agency responsibility combined with an 
almost incomplete ability to control all the important 
variables that determine the outcome of our cases. 
How many of us, like the monkeys, have felt strapped 
into that chair, levers in hand, our clients’ welfare at 
stake? Pull as we might, as faithfully and ethically as 
we might, but still the outcome is uncertain. Still the 
harm to our client comes. Feelings of powerlessness 
coupled with random shocks distributed by our 

legal system put a real crimp on our professional 
satisfaction and personal health.

The monkey metaphor at the center of this essay is 
more than a literary device. Truth be told, our minds 
ceaselessly chatter and jump around like a bunch of 
monkeys in a tree. Our internal life is “lost in thought,” 
as the saying goes, while we operate in default mindset 
mode most of our days. If you don’t believe it, try closing 
your eyes right now and, for the next 20 seconds, 
concentrating on nothing but your awareness of your 
breathing. Focus on just that one thing – your breath 
as it rises and falls, nothing else. If you’re like most, 
only a few seconds will pass before your mind leaps 
to an unbidden thought or daydream or apprehension. 
The monkeys of our minds ceaselessly swing.

But in the problem of the monkey mind also lies its 
possible solution, at least to the question how we 
maintain our sense of wellbeing and moral scruples in 
such a fretful, unpredictable legal world. What’s more, 
the solution is practical and immediately useful. Take 
10 minutes each day to do nothing but the following 
exercise: sit and concentrate on your breathing. Be 
aware of your breathing—watch it—and when your 
mind slips away to work, or some fantasy or fear, make 
a note of what pulled you away, and gently and without 

The RESPONSIBLE
MONKEY MIND

Truth be told, our minds ceaselessly 
chatter and jump around like a bunch of 

monkeys in a tree. Our internal life is “lost in 
thought,” as the saying goes, while we operate 
in default mindset mode most of our days.
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judgment return to your breathing. Allow the moment-
to-moment play of your consciousness to unfold, 
continually returning to focus on your breath. Try this 
experiment today and see what happens. Try it for four 
weeks and watch your life, which includes your law 
practice and ethical dilemmas, begin to reap at least 
four benefits.

1. Free-associating will lead 
to creative solutions to your 
problems.
You will not think in a linear way. This all sounds esoteric, 
but it is very practical. Our laws and rules are written 
in linear, enumerated and outlined fashion: a model 
of rationality. Yet many legal and moral problems are 
amorphous, non-logical and emotive. We can access 
those states through our open, creative intuition, also 
called the “beginner’s mind”—as if this was the first 
time you ever heard what is being said, all is new, fresh, 
and nothing is taken for granted. Mindfulness practice 
cultivates this fresh and open perspective.

2. A sense of compassion and 
intimate connection with your 
clients and even your opponents may arise. This will 
inevitably lead to more ethical treatment of others 
as you begin to see yourself and them as part of the 
same humanity trying to be grateful and live good 
lives. We are mirrors of each other. The more ethically 
we treat the world, the more ethically it might treat us 
in return. 

3. You will feel refreshed, your 
energy boosted.
The medical profession has documented many health 
enhancements from meditation, e.g., mental and 
emotional wellbeing, lower blood pressure, decreased 
gastrointestinal problems, improved sleep, etc. MRI/
SPECT images confirm the brain wave patterns in 
meditation are similar to certain deep sleep patterns, 
which suggests similar restorative or healing 
properties.

4. Clarity: your ethical and legal problems 
will take on a new clarity as you see what truly 
motivates yourself and others, and what emotional 
tensions underlie the problems you face. Why is 
opposing counsel baiting you? Does it result from 
nastiness or lack of understanding? Why does your 
client seem so dissatisfied? Could it be a lack of clear 
communication or unresolved emotional wounds? 
When you see the problem clearly, you can address it. 
Reason alone will not always get you there.

How do we get there or, at least, how do we get further 
along the path? A practical and ethical credo might 
be a good start on the more mindful journey to clarity, 
energy, compassion and creative thinking:

A lawyer should practice 
mindfulness to enhance 
compassion, empathy and 
understanding.

A lawyer should practice the 
art of moment-to-moment 
awareness and appreciation 
of the now.

A lawyer should at various times 
throughout the day simply 
pay attention to breathing and 
practice letting go.

i Law v. Life: What Lawyers are Afraid to Say about The Legal Profession (Four 
Directions Press/Rhinebeck New York 1995, pps 14-17)

Mark Lewis, Esq. 
Kitrick, Lewis & Harris Co., L.P.A.

mlewis@klhlaw.com

Take 10 minutes each day to do 
nothing but the following exercise: sit 
and concentrate on your breathing.

What happens when 
we work together?

Central Ohio 
is  healthier. 

To assist your clients in fulfilling their charitable interest in 
health and wellness through the CMA Foundation,  

please contact: 

Weldon E. Milbourne 
614.240.7420 

wmilbourne@cmafohio.org 
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BY JACK DUNN

Recommendations Reflect Expanding 
Post-Pandemic Threat Landscape

RANSOMWARE
TASK FORCE

P o i n t s  o f  P r a c t i c e

Before COVID-19 challenged the ground 
rules of digital privacy, legislation and 
corporate cybersecurity practices were 
crafted around a cyberthreat landscape 
that posed the most immediate risk to 
consumer privacy.

However, the advent of a global pandemic blurred the 
lines of digital privacy while simultaneously creating 
a digital ecosystem that created greater incentives for 
cybercriminals to deploy ransomware attacks against 
organizations. Now, organizations and legislators are 

confronting a more expansive threat landscape in which 
the organizations responsible for processing consumer 
data are as vulnerable as the consumers whose data 
they seek to protect. 

For instance, in late April, the Institute of Security and 
Technology released a report calling for an international 
coalition of organizations and governments to address 
the record breaking rise of ransomware attacks in 2020. 
The report’s recommendations—which were developed 
in partnership with the Ransomware Task Force, an 
international consortium of leaders spanning the 
public and private sectors—reflects an expanding post-

pandemic threat landscape and how 
organizations and legislatures will 
confront emerging cybersecurity 
challenges. 

Specifically, the RTF’s 
recommendations offer solutions 
to existing vulnerabilities within the 
cyber insurance market that not only 
explain the growth of ransomware 
attacks but which also make it 
more challenging for insurers 
to assess cyber risk. Ultimately, 
these recommendations will allow 
insurance carriers to expand the 
market of cyber insurance policies 
for small and medium business, 
while also mitigating the risk 
accumulation that has led some 
carriers to leave the cyber insurance 
market entirely.i  

Ransomware stands apart from 
other forms of cyber intrusions, 
because they hold a victim’s 
network hostage until a ransom is 
paid. Thus, cybercriminals are able 
to demand payment directly from 
the organization rather than selling 

Ransomware stands apart from other 
forms of cyber intrusions, because they 

hold a victim’s network hostage until a ransom 
is paid. Thus, cybercriminals are able to demand 

payment directly from the organization rather 
than selling stolen data on the dark web.

stolen data on the dark web. Many 
organizations are more than willing to 
pay the ransom because the cost of 
network downtime far outweighs the 
cost of paying a ransom. However, 
the average ransom payment tripled 
from $115,123 in 2019 to $312,493 
in 2020 as threat actors took 
advantage of a global economy that 
largely transitioned to remote work 
during the pandemic. Consequently, 

the aggregate cost of ransomware 
attacks on the global economy 
increased from $11.5 billion in 2019 
to $20 billion in 2020.ii As the cost of 
ransomware on the global economy 
is expected to rise over the coming 
years, insurers are contemplating 
solutions for stabilizing the growing 
risk accumulation inherent to 
underwriting cyber insurance 
policies. iii  
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exposure unique to the cyber insurance market. As a 
result, insurers are less inclined to offer cyber insurance 
to small and medium businesses who otherwise lack 
appropriate internal controls to improve their cyber 
resiliency. Thus, while “fewer than 5% of small and 
medium businesses are consumers in the market,” 
one estimate suggests that, “70% of ransomware 
attacks are aimed at organizations with less than 1,000 

employees.” 

The RTF’s recommendations 
attempt to resolve this 

dilemma by spreading the 
risk across the entire 

market. In particular, 
the RTF report calls 
for an industry 
wide subrogation 
fund that will 
allow insurance 
companies to 
“measure and 

assert aggregated 
losses and to 

evaluate strategies 
aimed at restitution 

and recovery.”  
Additionally, “subrogation 

refers to an insurer’s right to 
recovery after a loss is covered.” 

While insurance carriers often rely on 
subrogation funds individually, a collective fund 

may hasten the industry-wide development of historical 
loss data, thereby reducing the risk uncertainty naturally 
attendant to cyber insurance underwriting. 

Likewise, other recommendations seek to reduce 
the overall frequency and success of ransomware 
attacks. Minimizing the frequency and success 
of such attacks will presumably stabilize growing 
premiums while expanding the cyber insurance market 
to include a larger share of small and medium sized 
businesses. For instance, the RTF also recommended 
that cryptocurrency exchanges “follow the same ‘know 

Risk accumulation is the “potential loss exposure of one 
event spreading to multiple lines of business.”iv  It poses 
a particular challenge for underwriting cyber insurance 
policies where a single cyber incident potentially 
renders the entire cyber insurance market unprofitable.v 
For instance, a Lloyd’s of London report from 2019 
analyzed a hypothetical cyberattack, known as the 
Bashe Scenario, where one malicious email triggers $27 
billion in cyber insurance claims against a $193 billion 
loss to the global economy.vi  

As a result of increased risk exposure from ransomware 
attacks in 2020, cyber insurance premiums are expected 
to rise anywhere between 20-50 percent in 2021.vii  
Likewise, insurance carriers are beginning to reframe 
the relationships they have with their insureds. For 
instance, earlier this year, Ari Viller, VP of Underwriting 
at Tokio Marine HCC, said, “We really want to stress 
and prioritize the partnership between insured and 
insurance carrier. We don’t want to be seen as just a 

While these recent developments promise a more 
efficient and equitable allocation of risk for both insurer 
and insured, they are nevertheless viewed as short 
term solutions due to the unique challenges inherent 
to underwriting cyber insurance policies.  For instance, 
CISA published a report in 2019 regarding the state of 
the cyber insurance market.  The report underscored the 
unusual challenges insurer’s face when underwriting a 
cyber policy as compared with more traditional 
forms of casualty insurance. In 
particular, the report noted a lack 
of historical loss data and 
general methodological 
limitations as “core 
challenges that 
constrain the cyber 
insurance market [ . 
. . ] and any actions 
of the federal 
government can 
take to advance 
solutions.”  

Specifically, the 
report provided that, 
“In comparison to the 
more than one hundred 
years’ worth of data on 
events and losses that risk 
modelers rely on for assessing 
potential losses from other perils, the 
amount of data on cyber related incidents is 
extremely limited.”  According to a PwC survey cited in 
the report, insurers possess seven years of historical 
loss data on average, as opposed to a century’s worth of 
available data for other forms of insurance. Additionally, 
methodological limitations compound the lack of 
historical loss data because not all cyberattacks are 
discoverable. In other forms of insurance, an event that 
triggers an insurance claim is observable even in the 
absence of an existing policy. Because loss modeling 
in cyber insurance underwriting is only based on the 
tip of the iceberg, rather than what exists beneath it, 
insurance carriers face a distinctly heightened risk 

risk transfer solution; we want to be a partner in our 
insured’s risk management practices.”viii  Tokio’s recent 
partnership with Crowdstrike reflects the evolving 
dynamic between insurer and insured. In particular, 
Crowdstrike will provide, “cloud-delivered endpoint and 
workload protection” for organizations insured under 
Tokio’s policies.

Other trends within the broader cyber insurance market 
reflect the shift towards minimizing risk exposure 
while delivering more efficient solutions for insureds. 
For example, although premiums are expected to 
rise, insurers are introducing sublimits to their cyber 
policies. A sublimit, “is a limitation in an insurance 
policy on the amount of coverage available to cover a 
specified type of loss.”ix  Ultimately, insurance carriers 
expect sublimits to mitigate their exposure during a 
cyber incident while strengthening an insured’s cyber 
resiliency by incentivizing more internal oversight of an 
organization’s cybersecurity framework. 
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your customer’ and anti-money laundering laws as 
other financial institutions.” These recommendations 
intend to minimize the economic incentives that make 
ransomware attacks so attractive for threat actors 
by directing pressure on the crypto exchanges that 
cybercriminals rely on to facilitate ransom payments. 

Although implementation of these recommendations 
remains uncertain at present, the RTF’s solutions seem 
to be appropriately ahead of schedule: In the aftermath 
of a cataclysmic Bashe Scenario, the Lloyds report 
predicted a “global push for international legislation 
[ . . . ] to police cybercrimes and cryptocurrency 
transactions,” as “political leaders and business 
professionals aim to work together to prevent another 
cyber-attack of such magnitude.”

Jack Dunn 
jckdunn21@gmail.com

The average ransom payment tripled 
from $115,123 in 2019 to $312,493 in 2020 

as threat actors took advantage of a global 
economy that largely transitioned to remote 
work during the pandemic.

i https://www.ajg.com/us/news-and-insights/2020/feb/2020-market-conditions-report-cyber-liability/  
ii https://www.blackfog.com/the-state-of-ransomware-in-2021/ 
iii https://cybersecurityventures.com/cybercrime-damages-6-trillion-by-2021/ 
iv https://www.swissre.com/reinsance/property-and-casualty/solutions/pc-analytics-solutions/we-understand-accumulation-risk.html 
v https://www.insurancejournal.com/news/international/2018/08/20/498584.htm  
vi https://assets.lloyds.com/assets/pdf-bashe-attack-cyrimbasheattack-finalbashe-attack/1/pdf-bashe-attack-CyRiMBasheAttack_FINALbashe-attack.pdf 
vii https://www.businessinsurance.com/article/20210304/NEWS06/912340248/Cyber-insurance-rates-to-increase-20-50-this-year-Aon 
viii https://www.insurancebusinessmag.com/us/news/cyber/cyber-insurance-market-reacts-to-ransomware-epidemic-252394.aspx 
ix https://www.irmi.com/term/insurance-definitions/sublimit 
x https://www.insurancebusinessmag.com/us/news/cyber/cyber-insurance-market-reacts-to-ransomware-epidemic-252394.aspx 
xi https://www.cisa.gov/sites/default/files/publications/19_1115_cisa_OCE-Cyber-Insurance-Market-Assessment.pdf 
xii https://www.cisa.gov/sites/default/files/publications/19_1115_cisa_OCE-Cyber-Insurance-Market-Assessment.pdf 
xiii Id at 5.
xiv https://www.coalitioninc.com/blog/coalition-holds-strong-as-the-cyber-insurance-market-hardens 
xv https://securityandtechnology.org/wp-content/uploads/2021/04/IST-Ransomware-Task-Force-Report.pdf 
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BY BEN SIGALL

A Brave New World for

TRADEMARKS

P o i n t s  o f  P r a c t i c e

For attorneys who don’t regularly 
practice trademark law, you may have 
missed three major developments 
in recent years. Two United States 
Supreme Court decisions, along with 
some recent federal legislation, have 
greatly expanded the scope of material 
which is now eligible for trademark 
registration. Content which was 
forbidden for decades is now fair game. 

The changes began with 
the Supreme Court’s 2017 
decision in Matal v. Tam. Simon Tam, 
the lead singer of a band called “The Slants”, had 
sought to trademark the group’s name. Because 
the term “slants” is considered a disparaging 
slur against those of Asian descent, the United 
States Patent and Trademark Office denied Tam’s 
application under a provision of the Lanham Act 
(which governs federal trademark law) that barred 
registration of marks that “disparage . . . or bring . . . 
into contemp[t] or disrepute” any “persons living 
or dead.” Tam, who is himself Asian American, had 

It remains to be seen the extent 
to which businesses will pursue 

registration of marks that were 
previously barred by the Lanham 

Act’s prohibitions against disparaging, 
immoral or scandalous matters.

argued that his use of the word was intended to take 
back the harmful power of the word. Thus, the issue 
was squarely framed as one of freedom of speech 
under the First Amendment. 

In an 8-0 decision (Justice Gorsuch did not participate), 
the Court struck down the prohibition. The government 
had argued that trademarks were not private speech 
at all, but were instead a form of government speech 
that was immune from First Amendment protections. 
The Court rejected this argument, confirming that 
trademarks are indeed subject to freedom of speech 
protections. The Court then concluded that the law 
was viewpoint discriminatory, and that the government 
could not ban a trademark merely because it was 
offensive. Notably, you may recall that the Washington 
Football Team (formerly the Washington Redskins) 
were on the doorstep of having their trademark 
cancelled, but escaped that peril as a result of this 
decision.

After Tam, the eyes of the trademark community 
naturally turned to a neighboring provision of the 
Lanham Act that barred registration of “immoral . . . 
or scandalous matter.” Many felt that the free speech 
reasoning underpinning Tam presaged the inevitable 
unconstitutionality of that prohibition as well. It was 
not long before the Supreme Court addressed the 
matter. 

In 2019, the Supreme Court issued a complicated 
and messy opinion in Iancu v. Brunetti. Erik Brunetti 
sought to register the trademark “FUCT” in connection 
with a clothing line he owned. The USPTO denied his 
application based on the “immoral or scandalous” bar. 
As in Tam, the Court concluded unanimously that the bar 
against immoral material was hopelessly viewpoint-

Simon Tam
Erik Brunetti
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discriminatory. However, the Court had a tougher time 
with the “scandalous” bar, only striking it down by a 
vote of 6-3. At issue was whether the “scandalous” bar 
could be saved by limiting it to a narrow construction 
that only covered “constitutionally permissible” 
restrictions on certain modes of expressing an idea – 
without restricting the right to express the underlying 
ideas themselves. The majority felt that such 
rehabilitation was inappropriate because the statute 
was broad enough to encompass viewpoint 
bias against the scandalous ideas 
themselves. 

Importantly though, and 
seemingly unlike in 
Tam, the Court did not 
think that the “FUCT” 
trademark was 
inherently entitled to 
protection. Instead, 
the problem was 
with the Lanham 
Act prohibition’s 
overbreadth. Justice 
Alito’s short concurrence 
was incisive on this point. 
He wrote:

“[o]ur decision is not based 
on moral relativism but on the 
recognition that a law banning speech 
deemed by government officials to be 
‘immoral’ or ‘scandalous’ can easily 
be exploited for illegitimate ends. Our 
decision does not prevent Congress 
from adopting a more carefully focused 

statute that precludes registration of 
marks containing vulgar terms that 
play no real part in the expression of 
ideas. The particular mark in question 
in this case could be denied registration 
under such a statute.”i 

 
It remains to be seen the extent to which 

businesses will pursue registration 
of marks that were previously 

barred by the Lanham Act’s 
prohibitions against 

disparaging, immoral 
or scandalous 
matters. Regardless, 
Tam and Brunetti 
are a fascinating 
and important 
intersection between 
First Amendment 

and trademark 
jurisprudence. 

The third major change in 
the trademark world relates 

to the cannabis industry. The 
USPTO has long taken the position 

that trademark law prohibits registration 
of marks for products and services that are illegal at 
the federal level. That prohibition created tension as 
states began to legalize various cannabis products at 
the state level, even as cannabis remained federally 
illegal under the Controlled Substances Act. As a result, 
businesses were unable to obtain federal trademark 
registration for cannabis products, even if those 
products were considered part of legitimate commerce 
by their states. 

The 2018 Farm Bill changed things for a significant 
segment of the cannabis industry. Specifically, the 
Bill removed cannabis with less than 0.3 percent THC 
from the Controlled Substances Act’s definition of 
“marihuana,” and redefined such cannabis as “hemp.” 
With that change, hemp and products derived from 
hemp became legal at the federal level, and accordingly 
are now generally eligible for trademark registration. 

With the passage of the Bill, hemp is developing into a 
significant industry. However, in this nascent area, not 
all participants necessarily have the highest integrity. 
As a result, reputation is crucial. Therefore, the ability 
to protect brands with registered trademarks is a huge 
boon to both legitimate businesses and consumers. In 
particular, hemp-derived CBD brands stand to benefit 
immeasurably from access to registration. 

Despite the general registrability of trademarks for 
hemp products, the USPTO has recently made clear 
that it can still deny registration if it believes a particular 
product violates another federal law, such as the Food 
Drug & Cosmetic Act, showing that the analysis is not 
always clear-cut. Nevertheless, the newfound access 
to registration remains the overarching story.

With the Supreme Court decisions in Tam and Brunetti, 
and the legalization of hemp products after the 2018 
Farm Bill, trademarks have entered a brave new world. 
It will be exciting to see how businesses take advantage 
of the expanded opportunities. 

i Emphasis added.

Ben Sigall, Esq. 
Mac Murray & Shuster LLP

bsigall@mslawgroup.com
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BY JEREMY YOUNG

EMINENT
DOMAIN

Infrastructure and

What’s Coming and What Businesses 
Should Do About It

P o i n t s  o f  P r a c t i c e

The last several presidential 
administrations have attempted to 
get legislation passed to address the 
country’s crumbling infrastructure, 
all to no avail. With the election of 
President Biden and Democratic 
majorities in the U.S. House and 
Senate last November, however, it 
appears that the time for action on 
infrastructure has finally come.  

There is broad consensus on both sides of the aisle 
that increased funding is required to fund traditional 
infrastructure improvements, such as roads, bridges, 
public transit, railroads, water storage, ports, airports, 
inland waterways, broadband infrastructure and 
drinking and waste water systems. Beyond that, 
however, sharp disagreements abound. 

In addition to having different opinions on how much 
to spend on infrastructure and how to pay for it, the 
politicians do not even agree on a definition of the 
term “infrastructure,” with Republicans sticking to 
the categories listed above, and Democrats including 

For the most part, businesses do not 
devote a lot of resources to eminent 

domain. The business folks are too busy 
running the company to worry about 
it. In-house legal departments do not 
pay much attention to it either.

“human infrastructure,” such as child 
care, research and development, and job 

training. The parties have proposed competing 
infrastructure packages, with Democrats advocating 

President Biden’s expansive American Jobs Plan, 
and Republicans proposing the narrower Republican 
Roadmap. 

These plans follow on the heels of a number of 
COVID-19 packages that included funds that relate 
to infrastructure. The CARES Act, passed last year, 
provides $25B in funding to support the transit 
industry’s response to the pandemic. Similarly, the 
Coronavirus Response and Relief Supplemental 
Appropriations Act, signed into law by President Trump 
earlier this year, set aside $14B to support the transit 
industry. And the American Rescue Plan Act, passed 
after President Biden took office, included $30.5B to 
support the transit industry, $1.675B of which was 
allocated to capital investments.

This article will not attempt to summarize the entirety 
of the $2.3T American Jobs Plan, but will instead focus 
on the categories of spending that implicate the use 
of eminent domain. First, the AJP provides $621B for 
transportation infrastructure and resilience, including 
$115B to modernize bridges, highways and roads; $85B 
to modernize and expand public transit systems; $80B 
for Amtrak (part of which would be used to improve 
existing corridors and connect new city pairs, including 

Cleveland, Columbus and Cincinnati); $25B for airports; 
$20B to reconnect neighborhoods cut off by historic 
transportation investments; $17B for inland waterways, 
coastal ports, land ports of entry and ferries; and $25B 
for “ambitious projects that have tangible benefits to 
the regional or national economy but are too large or 
complex for existing funding programs.”
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Beyond transportation, the AJP sets aside $111B to 
upgrade and modernize drinking and waste water 
systems; $100B for high-speed broadband; $100B 
for power grid modernization and resiliency; $100B to 
upgrade and build new public schools; and $12B for 
community colleges, including facilities.

The $568B Republican Roadmap, by contrast, 
proposes $454B for Transportation Infrastructure, 
including $299B for roads and bridges, $61B for public 
transit, $44B for airports, $20B for rail, $17B for ports 
and inland waterways, and $13B for safety programs. 
Additionally, the Roadmap provides $65B for Broadband 
Infrastructure, $49B for water infrastructure, $35B for 
drinking and waste water systems, and $14B for water 
storage.

While it is tempting to compare the monies the two 
plans would allocate, such comparisons are of limited 
value, since the AJP proposes new money, while the 
Roadmap generally adjusts already programmed 
funds up slightly.

As of this writing, the Biden Administration and 
Republican members of Congress are attempting to 
negotiate bipartisan infrastructure legislation, but the 
chances of reaching compromise on a global package 
appear slim. Nevertheless, there is a possibility that 
those portions of AJP both parties can agree upon may 
be passed in bipartisan manner. However, Democrats 
are expected to attempt to pass the remainder of the AJP 
(or some version of it) through budget reconciliation, 
which the U.S. Senate Parliamentarian has authorized, 
notwithstanding that procedure’s typical limitation 
to once per year and its recent use to pass American 
Rescue Plan Act. The budget reconciliation process 
would bypass the filibuster and permit passage with only 
51 votes in the Senate. Democrats are eager to move 
quickly, with House Speaker Nancy Pelosi announcing 
that she wants to pass a package by July 4.

Regardless of what form the infrastructure package 
ultimately takes or the manner in which it is passed, it is 
a safe bet that increases in infrastructure spending are 
imminent, as is an increase in eminent domain activity. 

Once a bill passes, money will start to flow and projects 
will start to move. This will likely lead to a significant 
increase in construction activity, and a significant 
uptick in the use of eminent domain to acquire the 
necessary property rights. Most businesses are not 
ready for the onslaught.

For the most part, businesses do not devote a lot of 
resources to eminent domain. The business folks are 
too busy running the company to worry about it. In-
house legal departments do not pay much attention 
to it either. The lawyers are busy too, and eminent 
domain is often treated as “found money,” rather 
than a traditional “cost” to the business. After all, the 
business will recover something no matter how things 
turn out, since the condemning authority is legally 
required to provide some measure of compensation, 
which is a pleasant break from the business having to 
actually pay money out to claimants. And while some 
businesses may use outside real estate counsel on a 
regular basis, eminent domain is real estate litigation, 
a niche practice area requiring a specialized skill set, 
and most real estate lawyers are not equipped for it.

The result? Rather than considering a challenge to the 
taking or seeking to maximize its monetary recovery 
(which would require the business to pay for an 
appraisal), the business tries to push the condemning 
authority for a little more than is initially offered and 
focuses on how the changes to the property can be 
“worked around” from an operational standpoint. 
Matters fall through the cracks, and money—often 
significant money—is left on the table!

It is time to change how businesses think about 
eminent domain. Large brick-and-mortar retailers, 
the businesses likely to be most impacted, should 
audit how eminent domain matters are handled. 
Who receives notices from condemnors? What 
happens once notice is received? If the response is 
not consistent, systematize it and train personnel to 
follow the protocol. If that seems daunting, qualified 
eminent domain counsel should be consulted. Smaller 

Jeremy Young, Esq. 
Roetzel & Andress

jyoung@ralaw.com

businesses should designate a point person and 
formulate a response plan. And all businesses should 
consider lining up qualified eminent domain counsel 
ahead of time. 

In many states, including Ohio, a condemnor can 
file an eminent domain lawsuit shortly after sending 
written notice communicating its intent to acquire the 
property. A business may find it difficult to complete an 
appropriate search for counsel by the time its answer 
is due, and a failure to take timely—and informed—
action risks losing valuable rights.

Your trusted advisor in
• Structured Settlements
• Trusts Services
• Taxable Damage
• Mediations
• Structured Attorney fees

Michael W.
Goodman, Esq. CSSC

mgoodman@nfp.com

Claire B. 
DeVan, CSSC
cdevan@nfp.com

Ohio Based
800.229.2228
www.nfpstructures.com
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Board of Governors meeting, June 2021Judge Munson “Meet & Greet”

What’s Next @ the Bar?

B a r  H a p p e n i n g s

SUMMER 2021

For a complete list of events, CLE programs and meetings, visit www.cbalaw.org.

Summer for the Gods (Author Visit/CLE) • 12:00-1:30pm on Zoom
Join Pulitzer Prize winning author Edward J. Larson as he discusses his book, Summer for 
the Gods: The Scopes Trial and America’s Continuing Debate Over Science and Religion. 
First 25 registrants will receive a free copy of the book. This live Zoom webinar has been 
approved for 1.5 CLE hours (with 0.5 Prof. Conduct). Details/registration: www.cbalaw.org.

Harassment & Bullying Investigations (CLE) • 1:30-4:45pm on Zoom
This program outlines the steps one must take when conducting an internal investigation; 
techniques to get to the real facts; and how to assess (and mitigate) legal risks to the 
employer. This live Zoom webinar has been approved for 3.0 CLE hours (with 0.5 Prof. 
Conduct). Details and registration @ www.cbalaw.org.

New Lawyer Training: The Core (CLE) • 1:30-4:45pm on Zoom
This course teaches the ethical requirements to achieve competence in Law Office 
Management, Client Fund Management, and Professionalism. This course satisfies the 
“core” requirements for New Lawyer Training. This live Zoom webinar has been approved for 
3.0 NLT Core Hours OR 3.0 Prof. Conduct CLE Hours. Details/registration: www.cbalaw.org.

Managing Toxic Behaviors in the Workplace (CLE) • 12:00-1:30pm on Zoom
Every workplace has them: the negative, intimidating, mean-spirited or difficult people who 
make work life uncomfortable. Since we can’t banish them, we need to learn strategies to 
manage them. This live Zoom webinar has been approved for 1.5 CLE hours. 
Details and registration @ www.cbalaw.org.
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Up to 12 online CLE hours, 
half price in July 2021
From July 1-July 31, 2021, register for up to 12 hours of 
Columbus Bar Association online CLE and get 50% off. 
Contact Judy McInturff at judy@cbalaw.org or 340-2054 
to get the discount. www.cbalaw.org/onlineCLEFLASH SALE

ONLINE CLE
OFF

50%
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BY TAMI KAMIN MEYER

Summer ‘21:  Employment Law

If the Protecting the Right to Organize 
Act, also known as the PRO-Act, 
currently pending in the U.S. Senate, 
becomes law, freelancing will be 
forever altered. The PRO-Act is 
designed to amend previous labor 
laws, such as the National Labor 
Relations Act. Why?  Allegedly to assist 
employees unionize, should they 
wish, while weakening an employer’s 
power to prevent that organizing. 

As a longtime freelance writer and editor, I do not wish 
to be anyone’s employee. I am a small business owner 
with a staff of one. I am self-employed and the best 
boss I’ve ever had. And, if the PRO-Act passes as 
written, I, along with 57 million other freelancers in the 

United States, will almost assuredly lose the ability to 
work as I do now. 

That’s because among other things, the PRO-Act 
also includes a three-prong test, known as the 
ABC Test, designed to differentiate between an 
employee and an independent contractor (IC). The 

provisions are:

• The worker is free from the control and 
direction of the hiring entity pertaining 
to the performance of the work;

• The work that is performed is outside 
the usual course of the hiring company’s 
business; and,

• The worker is customarily engaged in 
an independently established trade, 
occupation or business in the same 
nature as the work performed.

I don’t want my ability to freelance to be impeded by the 
ABC Test, but if the PRO-Act passes as written, it will. 
The outlets for whom I write or edit will likely not want 
to hire a freelancer for fear of huge fines and penalties 
the Department of Labor could bring in doing so.

According to Nelson Cary, a Labor 
and Employment partner with the 
Columbus office of Vorys, Sater, 
Seymour & Pease, “The three-factor 
test makes it fairly difficult for an IC to 
retain IC status.”

That’s what scares me and a lot of other freelancers.

How can Democrats honestly think the PRO-Act won’t 
kill the gig economy when it is actually designed to 
snuff it out of existence? I certainly do not speak for 
57 million American freelancers, but I can honestly say 
not one of the freelancers I know supports the PRO-
Act. I am the Marketing/Communications Chair of the 
American Society of Journalists and Authors, and I am 
proud we have come out strongly opposed to the PRO-
Act, in general, and the ABC Test, in particular. 

PRO-Act is Pro-Labor and Anti-Gig 
Economy and Freelancing

OPINION:
“Seems to me when ABC is applied, the ‘B’ of the three-
prong test is what troubles freelancers,” said Cary. 

He’s right, and that’s precisely what concerns me. I 
do not believe for one moment that freelancing won’t 
be decimated by the PRO-Act. Even if the law does 
not maim the gig economy, it will certainly create 
a confusing environment.  I beg you, members of 
Congress, President Biden and Vice President Harris: 
do not force it on us. 

It’s not as if Congress is experimenting in uncharted 
waters with the PRO-Act. California was officially 
the first state to mangle freelancing by enacting the 
controversial AB5 legislation. When that law went into 
effect on Jan. 1, 2020, freelancers in that state lost 
millions in gig employment opportunities because 
companies did not want to risk misclassifying the IC 
under that law.

Kim Kavin, a longtime freelance writer based in New 
Jersey, became concerned when her own state 
legislature seemed destined to pass legislation akin 
to California’s disastrous AB5 two years ago. She 
and two other New Jersey freelance writers echoed 
her disapproval of the proposed laws, and they began 
reaching out to New Jersey legislators to voice their 
disdain for it. Jen Singer, along with Debbie Abrams 
Kaplan, joined Kavin in co-founding the Facebook 
group, Fight for Freelancers. It was Singer who pegged 
the name, which has also become the group’s twitter 

The PRO-Act includes a three-prong test, 
known as the ABC Test, designed to differentiate 

between an employee and an independent contractor.

Cary

Fight for Freelancers founders
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“The PRO-Act will wreck the careers of a lot of people,” 
stated Ketteler.

Which is exactly what scares me.

Please join me in urging Ohio’s Senator Sherrod 
Brown, a strong proponent of the PRO-Act, to change 
his views about this horrific legislation. The PRO-Act 
will not only maim the freelancing careers of 57 million 
small business owners, but also impact the small and 
large businesses that rely on them, as well. 

I simply do not understand how, in the Land of the 
Free, our elected officials can effectively choke the gig 
economy. Imagine this: if the PRO-Act passes with 
the ABC Test, thereby making it nearly impossible to 
freelance, it will be legal to be a prostitute in Nevada 
but not be a freelancer. Think about that. Does that 
make any sense at all?

When a longtime client of hers, a ma-and-pa shop, was 
sold to a larger entity, “I could not convince them they 
wouldn’t get in trouble with the DOL for misclassifying 
me.”

Ketteler lamented, “The PRO-Act hasn’t even been 
passed and they were already concerned with the law.”

Even if that nightmare scenario doesn’t fully blossom, 
there is no doubt the PRO-Act will chill the gig economy. 
It makes no sense to me to do that, especially when 
that sector of the economy is exploding. According to 
Go Remotely, the gig economy grew 33 percent, from 
$1.2 trillion in 2019 before the pandemic to $1.7 trillion 
in 2020. 

handle. The group boasts more than 2,000 members 
who lobby legislators, write letters to editors panning 
the PRO-Act and its ABC Test and more. I’m a member, 
too. I tweet about the pending law on a daily basis; 
it consumes my mind with anger and frustration 
sometimes. In all honesty, the only time my mind truly 
relaxes is when Congress is not in session, because 
that means the Senate can’t introduce this horrific law 
to the floor.

But, President Biden and Labor are not taking the 
delay well. On April 22, union leaders threatened the 
three PRO-Act holdouts, Arizona Senators Mark Kelly 
and Krysten Sinema and Virginia Sen. Mark Warner, 
all Democrats, warning the trio should not expect 
financial support in upcoming elections if they don’t 
sign the legislation. On May 5, labor leaders even hand 
delivered a cake to Kelly’s Alexandria, Virginia home in 
an attempt to sway his vote in favor of the law. 

Really??!! Cake??!! People want Congress to ruin the 
careers of 57 million freelancers because they bribed 
senators with cake?

According to Kavin, President Joe Biden “campaigned 
on a plan to follow California to make ‘ABC’ the rule 
for employment, tax and labor. He wants to make the 
PRO-Act the law of the land.”

The PRO-Act, as written to include the ABC Test, will 
destroy freelancing. “Business lawyers tell me they 
will be advising clients to dump ICs so they don’t get 
fined,” she said. 

That has already happened to Judi Ketteler, a full-time 
freelance writer and author in Cincinnati. 

Tami Kamin Meyer, Esq. 
attorneytkm@gmail.com

Smallbizgenius.net offers a similarly sunny outlook 
for freelancing. According to the site, approximately 
36 percent of American workers participate in the gig 
economy. Furthermore, if freelancing continues to 
expand at its current growth rate, more than half of the 
U.S. workforce will be engaged in the gig economy by 
2027.

And Congress wants to put the kibosh on freelancing, 
because of what?

Money. Money from Big Labor. Lots of it. The campaign 
war chests of Democrats supporting the PRO-Act are 
enjoying large infusions from various labor groups. For 
example, OpenSecrets.org reports the Biden/Harris 
presidential ticket and other groups that support 
him received $27.5 million in donations from labor 
organizations. In contrast, former President Donald 
Trump raised less than $360,000 from those same 
entities. 

PRO-Act supporters argue that some misclassified 
employees are being exploited and their rights trampled 
on. But, said Ketteler, that’s simply not true. 

“Freelancers are generally not exploited and 
misclassified. We are being cast as people who don’t 
care about those being exploited, but this law brushes 
with too broad a stroke,” she said. 

I am a small business owner with a staff 
of one. I am self-employed and the best 

boss I’ve ever had. And, if the PRO-Act passes as 
written, I, along with 57 million other freelancers 
in the United States, will almost assuredly lose 
the ability to work as I do now.

Ketteler
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BY BRIAN LALIBERTE AND JULIE SALTMAN

Building a
Business
and a Community During a Pandemic

Why would anyone start a business 
during a pandemic? Having started 
three businesses ourselves, and 
having helped launch a handful 
more, there really hasn’t been a 
better time. 

We’ve found that people are more willing than ever to 
think big about hard problems, create solutions through 
meaningful collaboration, and build cross-functional 
teams that leverage deep expertise from around the 
world. Maybe we, and the founders we represent, are 
crazy. Or, maybe not. The evidence will come in well 

after this pandemic is behind us. 
Our firm belief is that we and our 
founders will have created and delivered more 
value because we chose to press forward despite the 
chaos, closures and isolation.

Founders often struggle with a complex set of 
decisions as they organize, build and grow their 
companies. Our task is to facilitate a decision-
making process informed by facts and data, guided 
by thoughtful analysis, tailored to the founder’s needs, 
and translated into a system of repeatable, scalable 
and sustainable activities. We work collaboratively 
with founders and create connections across teams to 
expand our founders’ networks. The pandemic made it 
far more complicated, but our model has held up.

When we help founders organize 
their new business, we don’t 
approach the matter as 
lawyers first. We approach 
it as entrepreneurs. Our 
view is that we can better 
advise founders about their 
organizational design and 
strategy if we understand 
why they are starting a new 

company, what they intend to 
do, and how they intend to do it. 

Prepare.
We try to have a basic understanding 

of our founders as people before our first 
substantive meeting. We want to know with 

whom we are working, their values and their personal 
objectives. We also do a deep dive on the industry and 
competitive environment in which the founder and 
their team will operate. This helps us contextualize 
their business objectives and translate them into the 
company’s organization, strategy and operations. 

One of the tools we use during this phase of our work 
is the lean business model canvas. It asks a series of 
questions that require founders to think long and hard 
about their value proposition and the combination of 
activities required to create and deliver it sustainably. 
This is the foundation for the founder’s strategy.

Ask Questions and Listen.
We come to the initial meeting prepared with questions. 
This isn’t the time to play “stump the founder.” The 
intent here is to identify and gather the information we 
need to help guide the process of defining the firm’s 
objectives, scope and competitive advantage.

Here is what we’re listening for: Can the client team 
state its strategy in 35 words? This is an arbitrary 
standard, but one designed to force client teams to 
think hard about how to articulate their objectives, 
scope and competitive advantage. 

Some founders have done the work by the time we meet 
them and can articulate their strategy pretty clearly. 
Others may have a great idea for an innovative solution 

When we help founders organize their 
new business, we don’t approach the 

matter as lawyers first. We approach it as 
entrepreneurs.

Summer ‘21:  Employment Law
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We are tremendously fortunate to have found ways of 
creating and delivering value to our clients during the 
pandemic and to play a part in the early stages of their 
sustainable growth.

to a problem, but they have not spent enough time 
thinking through their goals, team culture, and vision. 
Whatever their level of preparation, we help guide the 
discussion to clarify and refine the founder’s objectives 
and to help them develop and achieve full 
team alignment. This is a critical 
effort for entrepreneurs, and one 
that can lay the groundwork 
for successful growth. The 
alternative to achieving 
alignment can be 
debilitating, value-
destroying friction.

Research.
The research we do 
always depends on 
the objectives and 
potential problems 
we identify during 
the initial meeting and 
throughout our engagement. 
We want to identify a model or 
series of models that we can use 
to develop hypotheses about the optimal 
series of choices a founder may make to define their 
competitive advantage. Ultimately, we want to create 
a strategy that empowers our client to relentlessly and 
sustainably create and deliver value. 

Investigate.
This phase of an engagement is the most time-
intensive. We use investigative interviews with key 
personnel to gather more facts and data to feed into 
the models we are considering. We analyze the team’s 
processes and metrics and review their operating 
policies to ensure strategic alignment and develop a 
sense of the team’s culture. This is an iterative process, 
and it often involves some of the experimenting and 
analysis we describe below.

Experiment and Analyze.
We conduct a series of tabletop experiments using 
the information we gathered to play out all of the 

potential decision-points, risks, benefits, and 
short and long-term consequences 

(intended and unintended). This 
all sounds quite scientific, 

but our experiments often 
require simple, quiet 

consideration of the 
possible combinations 
of causes and effects 
that could yield an 
optimal (or sub-
optimal) decision. 
We reduce all of 
this to notes and 

diagram the decision-
points using the 

model(s) we’ve chosen 
and the founder’s stated 

objectives.

Counsel.
This is when the client team sees all the pieces 

of the puzzle assembled before them. Our strong 
preference is to use a whiteboard to set the stage 
for our discussion, and leave our PowerPoint in our 
backpacks as a final deliverable and summary of our 
work to date. We provide an overview of the problems, 
the objectives, the model(s) and the decision points 
under consideration. Our job isn’t to make the ultimate 
decision, but rather to give the founder a framework 
within which to consider their options and experiment 
with them. The real work has to be done by the 
founder and their team. We guide the discussion by 
asking more questions about how certain decisions 
may (or may not) align with the company’s strategy, 
resources, processes and values. We often are asked 
“what do you think,” and we are as direct and clear as 
we possibly can be in our advice. That said, we always 
want the client to try to reach their own conclusions – 
and articulate them – before we weigh in. 

Follow Up.
Implementing decisions can be quite difficult, 
especially in the early stages of a new company. We 
help client teams troubleshoot decision-making and 
implementation and continue to work with them solve 
the smaller, yet still critically important, problems 
that arise. We make it a point to be available and 
accessible as quickly as possible to help them remove 
impediments – internal and external – to achieving 
their objectives. 

Sometimes, a founder or leadership team will 
need a robust analysis to help make big decisions. 
Sometimes, they just need a trusted adviser to give 
them perspective and help them think differently about 
their problems, objectives and options. Our work is 
designed to help them optimize their decision-making, 
irrespective of the context, so they can maximize their 
purpose and accelerate their firm’s growth.

Brian Laliberte, Esq.
Laliberte Saltman LLC

brian@lawyercollective.com

Julie Saltman, Esq.
Laliberte Saltman LLC

julie@lawyercollective.com

We’re sharp, but we 
never cut corners.

OUR TEAM CONSIDERS YOUR 
STRATEGY FROM EVERY ANGLE.

Your wealth journey is your own. The challenges you’ve faced and work you’ve 
put in have given your success a unique set of characteristics. That’s why you 
deserve better than a pre-cut, one-size-fits-all wealth plan. Our team works to 
understand you and your goals to craft a strategy that fits your priorities and 
preferences to a tee. We’ll give you the focus and attention you deserve with 
face-to-face meetings and unparalleled attention to detail.

Ready to cut to the chase? 
Let us go to work for you.

LCNB.COM/WEALTH

NOT A DEPOSIT | NOT FDIC INSURED | MAY LOSE VALUE | NOT GUARANTEED BY THE FINANCIAL INSTITUTION 
@2021 LCNB National Bank

4 4  |  C o l u m b u s  B a r  L a w y e r s  Q u a r t e r l y  S u m m e r  2 0 2 1 4 5  |  C o l u m b u s  B a r  L a w y e r s  Q u a r t e r l y  S u m m e r  2 0 2 1



BY JANYCE C. KATz, SR. VP. GI&G

The COVID-19 pandemic that 
started in early 2020 not only 
sickened and killed millions in the 
U.S.A.; it also devastated the U.S. 
economy. 
Between an ever-growing number of individuals who 
developed some form of the disease and the pre-
vaccination attempts to slow its spread, employees 
were laid off or were working at home; in-person 
shopping slowed to the minimum; many stores, 

General Innovations and Goods, Inc., the very small 
business in which I am now working, found itself 
impacted by the COVID-19 environment. While 
the main focus of the business has been on the 
development and studying, with the help of NIH small 
innovative business grants, of a device developed to 
reduce asthma symptoms, we still have sales of filters 
and bulbs for older models that predated the study, as 
well as updates of bulbs and filters to units used in the 
study which had been given to those who completed 
the study.

But, we couldn’t send anyone to help change these 
filters and bulbs. People didn’t want to let strangers 
who might be ill with COVID-19 into their homes for any 
reason, and our people didn’t want to go where they 
might become infected. We needed to use their help 
in other ways, on further research on other possible 
projects. And we did prefer to compensate them for 
their time spent on our projects. 

Then came the transformation of HR 748, introduced 
in the House of Representatives on Jan. 24, 2019 by 
Rep. Joe Courtney (D-CT), called the Middle Class 
Health Benefits Tax Repeal Act of 2019 and designed to 
reduce the excise tax on the cost of employee provided 
insurance that exceeded a certain amount. HR748 
morphed into a totally different bill, the Coronavirus 

PPP Loans
and Our Small Business, 
General Innovations and Goods, Inc.

restaurants, religious worship 
places and factories lacked both 
staff and patrons/customers; and, as a 
result, many small businesses faced financial ruin. 

Most of us turned into semi-hermits, getting our 
culture, meeting our family and friends, doing work and 
conducting meetings on the Internet. 

Others, such as those lacking Internet access, 
essential workers and essential businesses tried as 
best as they could to survive.

The CARES Act provided help to health 
care providers and financial support 

to those trying to develop remedies to 
prevent or cure the COVID disease. In 
addition, it bolstered unemployment 
insurance for those tossed out of work, 

and small businesses like ours could apply 
for and get a government loan.

Summer ‘21:  Employment Law

Aid, Relief and Economic Security Act (CARES)i. 
Introduced into the U.S. Senate by then-Senate 
Majority Leader Mitch McConnell (R-KY) on March 3, 
2020, the CARES Act was passed by the US Senate and 
signed by then-President Donald Trump on March 27, 
2020. The purpose of the law as passed was set forth 
in Division A of the Bill, “Keeping Workers Paid And 
Employed, Health Care, System Enhancements, And 
Economic Stabilization”.ii  

The CARES Act provided help to health care providers 
and financial support to those trying to develop 
remedies to prevent or cure the COVID disease. In 
addition, it bolstered unemployment insurance for 
those tossed out of work, and small businesses like 
ours could apply for and get a government loan. 
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Section 7(a) of the 1953 bill that created the U.S. Small 
Business Administration gave the agency the power 
to either directly or in cooperation with banks or other 
financial institutions, make loans to small businesses 
to help them with short- or long-term working capital, 
refinance their current business or purchase furniture, 
fixtures and necessary supplies.iii The CARES Act 
allowed for the SBA to temporarily guarantee 100 
percent of the loans issued under a new 7(a) program 
titled the Paycheck Protection Program.iv Lenders 
were permitted to rely on certification of a borrower to 
determine the eligibility of the borrower and to monitor 
the use of the loan proceeds. 

In addition to a low one percent interest rate, the 
CARES Act offered forgiveness of the loans made to 
small businesses under the PPP program, provided 
that at least 60 percent of the money loaned was used 
to compensate employees, whose salaries were to be 
kept as they were before the pandemic. The money 
could be used for certain other expenses like rent, 

assuming that the renter provided a lease as proof 
of rental. The loan money not used for payment of 
employees could also be used for group health care 
and state and local taxes. The requirement for possible 
total loan forgiveness also mandated employees not 
be laid off, and the business continued operating. 
The CARES Act at about $2.2 trillion was by far the 
most expensive single spending bill ever enacted in 
American history.

The federal government had been derided at least 
since the time of President Reagan as too big and 
too sprawling to manage anything efficiently,v with 
programs that could be allegedly better managed 
with efficiency and competently by privately owned 
corporations.vi Suddenly, the federal government 
had created a big program to give money to prop up 
a struggling-to-survive economy. Permeating the 
philosophy of governing then was the belief in an 
old statement Adam Smith wrote in The Wealth of 
Nations, that an individual pursuing hisvii own interests 
frequently promotes the betterment of the society as a 
whole more than someone who allegedly dedicates his 
life to that purpose.viii  

Ironically, it was a Republican president (whose party’s 
goal has been to eliminate the federally provided 
health care business/government partnership, the 
Affordable Care Act) who signed the CARES Act, as 
well as other legislation and rules that supported 
federal funding for research and support of hospitals, 
including equipment. Much of this money was given 
to private businesses, which then did research or 
provided services to those in need, and that clearly 
distinguishes the CARES Act and other recent 
economic prods from those governmental-operated-
and-controlled programs created under FDR to 
combat the impact of the 1929-1942 Depression’s 
impact on Americans. 

On April 2, 2020, an interim final rule announcing 
implementation of Sections 1102 and 1103 of the 
CARES Act, along with Section 1106 allowing for 
forgiveness of the full amount of qualifying loans, was 
promulgated. This was the first of many interim rules 
designed to try to clarify the policies, as well as the best 
practices needed to not only obtain the loan but have the 
amount forgiven. The FAQ also provided guidelines to 
borrowers and lenders who asked questions about the 
SBA’s interpretation of the sometimes-confusing rules 
of the CARES Act. Each FAQ carried a clear statement 
that the government would not challenge lender or 
borrower actions that conform to the guidance given 
in the FAQ and to the PPP Interim Final rules.

We quickly submitted a request for a loan for our small 
business and were thankful when we received it. We used 
an average one-month payroll, as required by the rules, 
multiplied by 2.5 as our request amount. It was a very 
useful, helpful and timely boost to our small business. 

While we focused on trying to move our business 
forward, there were other bills in the US Congress 
designed to enhance the PPP program passed during 
that first phase of the pandemic. On April 24, 2020, 
then-President Trump signed the PPP and Health 
Care Enhancement Act.ix  The bill provided $484 billion 
in additional funding to replenish and supplement 
key programs under the CARES Act, including PPP, 
small business disaster loans and grants, hospitals 
and health care providers and testing. It seems that 
the amount of money allocated to the first PPP loan 
program had been depleted within just a few weeks 
from its start, and many small businesses and not-for-
profits were unable to be fully processed before the 
money ran out.x 

There were others PPP programs passed by the 116th 
Congress and signed by the then-U.S. President. For 
example, the Paycheck Protection Program Flexibility 
Act of 2020 became Public Law 116-142 on June 5, 
2020. Its purpose: to defer payroll taxes, to establish 
a minimum maturity of five years for a paycheck 

protection loan, to extend the covered period during 
which a loan recipient may use such funds for certain 
expenses while remaining eligible for forgiveness, 
and to raise the non-payroll portion of a forgivable 
covered loan amount.xi 

Of special interest to our company, on Oct. 8, 2020, 
the SBA issued a new, streamlined PPP forgiveness 
application for loans of $50,000 or less. We gathered 
all required documents, filled out Form 35085 and 
held our breath, hoping that we had done everything 
correctly to have our loan forgiven. 

In the early part of December 2020 as we tried to 
make certain our records and documents to help us 
get our loan forgiven were in proper order, there were 
news analysts who argued that the bulk of the PPP 
money went to larger rather than smaller businesses. 
Jonathan Ponciano wrote in the Forbes Dec. 2, 2020 
issue that “[e]arly analysis reveals that a majority of 
the forgivable funds—intended for smaller businesses 
needing emergency relief for payroll, rent or mortgage 
expenses—actually went to bigger businesses, 
including some with ties to President Donald Trump 
and his administration.”xii He also argued that “[t]he 
new data also showed that only 28 percent of the total 
funds were used for loans of less than $150,000.”
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The American Action Forum indicated that as of May 
31, 3,768,309 First Draw and 2,913,620 PPP loans have 
been made, and Congress has disbursed $800 billion 
of the $813.5 billion allotted for the program.xv  

To see which entities received PPP loans, one can 
go to ProPublica/Tracking PPP.xvi Looking at our zip 
code, our small company is there, along with Subway 
franchises, dentists, a stationary designer and many 
more companies of all sizes. It is said that to the 
extent the PPP loan was promptly used to pay eligible 
expenses, the loan never has to be repaid, a gift to cash 
strapped small businesses struggling to survive.

While it is clear that many larger businesses that were 
not struggling to survive utilized these loans, we firmly 
believe the loans were a bit like a survival ring buoy 
tossed out to someone caught in an ocean current 
pulling that person out to sea.xvii It offered some help 
toward getting out of the current and, more importantly, 
some hope of making it back to shore. 

i https://www.congress.gov/bill/116th-congress/house-bill/748/summary/00
ii https://www.congress.gov/116/bills/hr748/BILLS-116hr748enr.pdf
iii 15 USC 636
iv 15 USC 636(a)(36)
v The Reagan Library and Museum web page: the Presidency at https://www.
reaganlibrary.gov/reagans/reagan-administration/reagan-presidency
vi Multiple articles have been written on the inefficiency of big government. 
vii Use of “his” fits the time’s belief as to who should be working on getting what that 
person wanted.
viii See, e.g., Chris Edwards, Why the Federal Government Fails, Policy Analysis, The 
CATO Institute, July 27, 2015, No. 777, https://www.cato.org/sites/cato.org/files/
pubs/pdf/pa777.pdf
ix https://www.congress.gov/bill/116th-congress/house-bill/266
x PAYCHECK PROTECTION PROGRAM AND HEALTH CARE ENHANCEMENT ACT, 
2020 (H.R. 266), Council on Foundations, https://www.cof.org/content/paycheck-
protection-program-and-health-care-enhancement-act-2020-hr-266
xi https://www.congress.gov/116/plaws/publ142/PLAW-116publ142.pdf
xii New PPP Loan Data Reveals Most of the $525 Billion Given out went to 
Larger Businesses, Forbes, December 2, 2020https://www.forbes.com/sites/
jonathanponciano/2020/12/02/new-ppp-loan-data-reveals-most-of-the-
525-billion-given-out-went-to-larger-businesses-some-with-trump-kushner-
ties/?sh=33da7ab05a43
xiii https://www.congress.gov/116/bills/hr133/BILLS-116hr133enr.pdf
xiv FACT SHEET: Biden-Harris Administration Increases Lending to Small Businesses 
in Need, Announces Changes to PPP to Further Promote Equitable Access to 
Relief, White House: https://www.whitehouse.gov/briefing-room/statements-
releases/2021/02/22/fact-sheet-biden-harris-administration-increases-lending-
to-small-businesses-in-need-announces-changes-to-ppp-to-further-promote-
equitable-access-to-relief/
xv Thomas Wade, Tracker: Paycheck Protection Program Loans, American Action 
Forum (June 1, 2021) https://www.americanactionforum.org/research/tracker-
paycheck-protection-program-loans/
xvi Projects.propublica.org/coronavirus/bailouts/search?(enter a zip code after the ?).
xvii See e.g. https://www.nytimes.com/2021/02/01/business/economy/ppp-jobs-
small-business.html

HR 133 was introduced into and passed out of the 
U.S. House of Representatives originally to develop a 
strategy to enhance economic cooperation and expand 
professional and educational exchange programs 
between the United States and Mexico. It morphed into 
the Consolidated Appropriations Act, 2021, Public Law 
116-260. It was signed into law on Dec. 27, 2020 and 
was to consolidate appropriations for the fiscal year 
ending Sept. 30. It included $284.5 billion in funding 
for a new round of the PPP. The Act also required the 
SBA to issue regulations for the new round of the PPP 
as well as to address other changes to the PPP within 
10 days of its enactment.xiii 

This new PPP allowed for new applicants a “First 
Draw PPP” where small businesses with 500 or fewer 
employees could qualify if they satisfied the existing 
statutory regulatory definition of “small business 
concern” or met an “alternative size standard” test. With 
the passage of Public Law 116-260 and, released on 
Jan. 6, Interim final Rules for the First and Second Draws, 
there was a Second Draw PPP for those business like 
ours that had received a PPP loan previously.

We quickly applied for the second loan and received it.

On Feb. 22, President Biden announced changes to the 
SBA’s COVID-19 relief programs to ensure more equity 
in the distribution of funds – “targeting the PPP to the 
smallest businesses and those that have been left 
behind in previous relief efforts.”xiv   

From Feb. 24 through March 9, the loan program 
exclusively targeted businesses and nonprofits with 
fewer than 20 employees. This change also focused 
on sole proprietors, independent contractors and 
self-employed individuals who didn’t have the same 
resources as did larger corporations to quickly file for 
the loan. The rules were changed, broadening eligibility 
for the loans (for example, allowing individuals who 
had student loan delinquencies and who otherwise 
qualified for the loans to receive them). The PPP 
Extension Act of 2021, which became law on March 
30, extended the PPP application deadline to May 31.
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BY MARIE-JOëLLE C. KHOUzAM

The accelerated distribution of 
COVID-19 vaccinations has been a 
welcome indicator that we may return 
to something akin to “normal” soon. 
But for some, vaccines have created 
as much, if not more, anxiety as the 
pandemic itself. This article will 
focus on workplace issues relating to 
vaccination. 

Perhaps the most frequently asked question asked 
by employers in recent months has been whether 
they can require employees to be vaccinated. On 
Dec. 16, 2020, the Equal Employment Opportunity 
Commission updated published guidance confirming 

that, subject to certain limitations, employers can 
require employees to be vaccinated as a condition of 
employment or continued employment, and that they 
can require proof that an employee was vaccinated. 
The limitations on requiring vaccination may affect 
persons who cannot be vaccinated (i) where a medical 
condition protected under the Americans with 
Disabilities Act (and in the case of some workplaces, 
the Rehabilitation Act) renders the employee unable 
to take the vaccine, or (ii) where an employer should 
consider an employee’s refusal to be vaccinated is 
when the employee claims a sincerely held religious 
belief, practice or observance that is irreconcilable 
with vaccination. Examples of the ADA limitation 
would include a person’s inability to be vaccinated 
due to pregnancy, trying to become pregnant or 
nursing; being immunocompromised; having allergic 
reactions to vaccine components; or receiving certain 
treatment protocols. 

As to the religious exemption, if an employer has an 
objective basis for questioning the employee’s claimed 
beliefs, the employer can request substantiation of 
these beliefs, such as a letter from the employee’s 
spiritual leader or the employee’s personal explanation.

In both the disability-related and religious objection 
situations, when a reasonable accommodation 

exists to work around the 
person’s inability or refusal to 

be vaccinated, it should be 
offered. To determine whether 
a reasonable accommodation 
may exist, the employer’s 
Human Resources manager 
or other designee should 

engage the individual claiming 
exemption from vaccination in 

the “interactive process”, where 
the employee and the company’s 

representative can have one or more 
discussions about the limitations 

and workable alternatives. Depending 
on the job at issue and other case-by-case 

factors, accommodations might include altering 
the work location or shift, to limit contact with others; 
continuing to require the use of a face shield, mask or 
other protective equipment; or altering the employee’s 
position or duties to other work the employee is 
qualified to perform. 

If no reasonable accommodation can be offered 
because it would pose an undue hardship as defined by 
Title VII, then the employer may exclude the employee 
from the workplace. 

While the EEOC permits an employer to request 
proof that an employee was vaccinated, questions 
that go beyond this inquiry should be limited. Asking 
employees why they did not receive the vaccine may 
elicit information about a disability and would only 
be permissible if the question is job-related and 
consistent with business necessity. Again, limiting 
who from the management team is engaging in these 
conversations with employees and making sure they 
are well-trained helps assure that the company is not 
violating the ADA.

The EEOC recognizes that its regulations are not 
interpreted in a vacuum. To-wit, the EEOC’s website 
notes that workplace non-discrimination laws “...do 
not interfere with or prevent employers from following 
the [pandemic] guidelines and suggestions made by 

Yes, But...

Can Employers Require 
Employees to be 
COVID-Vaccinated? 

While the EEOC permits 
an employer to request 

proof that an employee was 
vaccinated, questions that go 
beyond this inquiry should be 
limited. Asking employees why 
they did not receive the vaccine 
may elicit information about 
a disability and would only be 
permissible if the question is 
job-related and consistent with 
business necessity.
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the CDC or state/local public health authorities about 
steps employers should take regarding COVID-19. 
Employers should remember that guidance from 
public health authorities is likely to change as the 
COVID-19 pandemic evolves. Therefore, employers 
should continue to follow the most current information 
on maintaining workplace safety.”

Although the EEOC’s guidance supports mandating 
vaccination, it is worth noting that the currently available 
COVID-19 vaccines have not been fully approved by 
the Food and Drug Administration under its licensing 
rules, but rather, have been brought to market under the 
FDA’s emergency authorization provisions. Because 
the federal Food, Drug and Cosmetics Act expressly 
requires that persons must have “the option to accept 
or refuse” an emergency-use-authorization vaccine, 
this has raised questions about whether employees 
should require vaccination with the currently available 
COVID vaccines. A careful review of the text of the 
EEOC Guidance would indicate that it anticipated “[s]
ome COVID-19 vaccines may only be available to the 
public for the foreseeable future under EUA granted by 
the FDA, which is different than approval under FDA 
vaccine licensure”, but the EEOC fell short of stating 
that only licensed vaccines can be mandated. See Dec. 
16, 2020 EEOC Guidance at K.4. For these reasons, 
employers may be best served to strongly encourage 
– rather than mandate – employees to be vaccinated. 

Employers should also be mindful of obligations 
under the Genetic Information Nondiscrimination 
Act. Tools such as pre-vaccination medical screening 
questionnaires that elicit genetic information 
potentially violate GINA. Employers should therefore 
limit questioning to simply requesting proof of 
vaccination (i.e,, the vaccination card). GINA does not 
prohibit an employee’s own medical provider from 
asking questions about genetic information, but it 
does prohibit an employer or a doctor working for the 
employer from asking such questions. If the employer 
requires proof of vaccination from an employee’s own 
provider, the employer should put the employee on 

notice not to provide genetic information as part of 
that proof. The model language offered by the EEOC is: 

…GINA prohibits employers and other 
entities covered by GINA Title II from 
requesting or requiring genetic information 
of an individual or family member of the 
individual, except as specifically allowed 
by this law. To comply with this law, we are 
asking that you not provide any genetic 
information when responding to this 
request for medical information. ‘Genetic 
information’ as defined by GINA, includes 
an individual’s family medical history, 
the results of an individual’s or family 
member’s genetic tests, the fact that an 
individual or an individual’s family member 
sought or received genetic services, and 
genetic information of a fetus carried 
by an individual or an individual’s family 
member or an embryo lawfully held by 
an individual or family member receiving 
assistive reproductive services. 

If this model EEOC language is used, then genetic 
information received in response to a request for proof 
of vaccination would be viewed as inadvertent and not 
unlawfully obtained. 

While there is light at the end of the pandemic tunnel, 
it is important to be careful how we get there. By being 
aware of potential legal pitfalls, employers can help 
ensure their employees are safe and the company 
complies with its legal obligations to preserve medical 
privacy.

i 29 CFR 1635.8(b)(1)(i)

Marie-Joëlle C. Khouzam, Esq. 
Bricker & Eckler LLP

 jkhouzam@bricker.com
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STUDENT
SECTION

BY DREW J. GOLUB

You are never too old to go to law 
school. When I decided I wanted to 
attend law school, at 27 years old, some 
encouraged my decision and others 
thought I was certifiable. My mentor 
even told me that I would hate every 
moment of law school, it wasn’t worth 
putting my business ventures on hold, 
and my businesses would fail. He was 
wrong; everyone was wrong.

The purpose of this article is not to tell my story. This 
is an open letter to those who wish to pursue their juris 
doctor later in life, to employers, to attorneys and to 
paralegals. It is my hope that I will empower those who 
wish to pursue a legal education later in life to do so 
and dispel some stereotypes. Maybe others can learn 
from my experience, setbacks, obstacles, failures and 
successes. 

Student Section: Observations from Law Students

In order to understand this viewpoint, some 
background about who I am and my journey is needed. 
I am a 34-year-old entrepreneur and full-time non-
traditional student at Capital Law School. At 27 years 
old, I decided that I wanted to become an attorney. 
Besides the obvious hurdles that stood in my way—the 
LSATs, applying to schools and cost of attendance—I 
still needed to complete my remaining credits for a 
bachelor’s degree. 

As with all journeys, there were road 
bumps along the way. Immediately after 
graduating from high school, I attended 
Kent State University with a desire to 
study business. I lost my best friend, my 
father, my sophomore year and decided 
to take some time off. I knew one day I 
would return to complete my degree. 

I had always had a business mind and 
proceeded to start working on various 

ventures. I made my passions a career and 
enjoyed every day, until I didn’t. It was then I had 

this crazy idea: I am going to go to law school. I 
only applied to The Ohio State University, to complete 

my bachelor’s degree, and picked up my life to move 
to Columbus. I completed my degree in two years and 
was accepted to Capital Law School.

Again, you are never too old to go to law school. 
However, as a non-traditional student, your experience 
and journey will not be the same as the typical twenty-
something with a newly minted diploma. You have 
the upper hand. You have real world experience. You 
already have an arsenal of skills and experiences that 
will make your law school experience more manageable, 
beneficial and rewarding. With that said, you also have 
a variety of responsibilities that will complicate your 
law school career. That is right; I called law school a 
career. It is a full-time job, in addition to a full-time job 
you already most likely have. 

Again, you are 
never too old to 
go to law school. 
However, as a 
non-traditional 
student, your 
experience 
and journey 
will not be the 
same as the 
typical twenty-
something with 
a newly minted 
diploma.

YOU ARE NEVER TOO 
OLD TO GO TO

Law School
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I would like to offer some advice as to how I manage 
to juggle being a full-time law student while running a 
company full time and clerking. 

First, time management and setting achievable goals 
are crucial to your success. I maintain a very detailed 
calendar and plan ahead. I utilize a software (iStudiez 
Pro) that has all of my assignment and exam dates. 
Before I go to bed, I write a list of what I need to 
accomplish the following day on a legal pad. I categorize 
my tasks by school, work, clerking and home. While the 
list seems daunting, every time I complete and cross 
out a task, I feel very accomplished. I set daily, weekly, 
monthly and semester goals. It will remind you that you 
have achieved what you set your mind to.

Second, flexibility and being prepared for unforeseen 
circumstances is key to managing your law school 
career. As I am sure you are aware, things come up 
in life. A professor once told me, “life doesn’t stop for 
law school and it definitely won’t stop when you are a 
practicing attorney.” You may have kids, a spouse, a 
new puppy (I strongly recommend having a cuddly pet 
during law school, for your mental health and sanity), a 
sick family member or countless other non-law school 
responsibilities that will derail your plans to complete 
your school work. It happens, and it always occurs at 
the worst possible time. Keep your head up and power 
through. 

In my early twenties, while working for an entertainment 
production house, I learned the concept of “punting”. 
“Punting” is a way of preparing and reacting to an 
unforeseen situation that occurs at the worst possible 
time. “Punting” can be incorporated into both law 
school and your life, in general. Think ahead and plan. 
If you know that you have a deadline for a memo and 
a family member is ill, think of the possible events that 
may occur due to that illness. You may have to rush 
someone to the hospital at 2 a.m., and your plan if that 
were to occur could be to take your laptop with you to 
work on your memo while at the hospital. 

I prepare what is called a “punt kit”, and I have it with me 
at all times. Your “punt kit” should include things that 
will solve unforeseen problems. My kit consists of my 
laptop, chargers, external battery brick, iPad, legal pad, 
multiple writing implements, flash drive, headphones, 

A non-traditional student is a valuable asset to your 
practice. When a resume comes across your desk, and you 

see that candidate is in their mid-thirties, don’t overlook it. Often, a 
non-traditional student’s past experience can provide your practice 
with knowledge based on their prior career.

medication, a small first aid kit, digital copies of my 
books, energy bars, drink mix, cash, change and 
toiletries, and I keep an overnight bag in my car. I am 
able to work anywhere and at any time.

Additionally, I want to stress how important it is to 
maintain backups of your work. It isn’t a matter of if 
your computer will crash—it’s when. I personally utilize 
iCloud for all of my documents and have my computers 
set to back up daily to a local server. Using a cloud-
based storage system will allow you to access your 
work on other computers in the event your computer 
crashes. 

Third, don’t forget to sleep and eat; I even schedule this 
as well. Your brain won’t retain knowledge if you are 
exhausted and, just like a car, you can’t get anywhere 
without fuel. Additionally, eat healthy; your body runs 
better on healthy food as opposed to fast food.

Fourth, build a law school network and ask for help 
when needed. Make friends at law school and join 
organizations. Your friends understand what you are 
going through and will be your support system. Talk to 
your professors and ask for help if you don’t understand 
something or are spinning your wheels.

Fifth, personal time is important. While you won’t have 
much of it, you still need to take breaks from studying. 
Schedule time, each week, to do something you enjoy. 
This can be as small as taking an hour to watch TV 
with your dog, or regular exercise in the form of a walk 
around the block.

Finally, I wish to speak to employers and current 
practicing attorneys. A non-traditional student is a 
valuable asset to your practice. When a resume comes 
across your desk, and you see that candidate is in their 
mid-thirties, don’t overlook it. Often, a non-traditional 
student’s past experience can provide your practice 
with knowledge based on their prior career. 

YOUR TRUSTED RESOURCE 
FOR ESTATE AND TRUST 
LITIGATION DISPUTES IN 

CENTRAL OHIO

Reminger’s Estates, Trusts, and Probate Litigation team 
has expanded to Central Ohio. Our fully staffed team has 

more than 100 combined years of experience guiding 
clients in Ohio’s trial and appellate courts.

www.reminger.com/OhioEstateandTrustDispute

Adam Fried
Practice Group Co-Chair 

afried@reminger.com 
216.430.2193

Franklin Malemud
Practice Group Co-Chair
fmalemud@reminger.com 

216.430.2225

Adriann McGee
Partner 

amcgee@reminger.com 
614.232.2442

Drew J. Golub 
Law Student

Capital University Law School
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STUDENT
SECTION

BY EMILY D. ASHER

Before law school, I pursued an art 
education degree for the ability to 
share my passion for art through 
teaching. Having taught for a few 
years, I was ready to return to the 
classroom as a student. How does 
an art teacher end up in a law school 
classroom? The simple answer: my 
love for learning. 

If you are like me, learning did not require a lot of effort 
during your undergrad years. You probably rarely 
needed to read course materials or study for tests to 
find success. In deep contrast, law school requires you 
to read dozens of pages each night, outline and study 
course materials, and write an exam by answering 
a number of issues in a very specific structure. Law 
school is an intellectual pursuit that demands effort, 
regardless of your learning ability. 
 
My first exam during 1L year was a midterm in 
Contracts. My perceived understanding of the materials 
was not reflected in my score, which was much below 
the average. The low score was a surprise, but I decided 
to take charge of my learning and determine how to 

Student Section: Observations from Law Students

improve on future exams. After completing two years of 
law school, my approach to classes continues to actively 
change and develop. Whether you’re embarking on 
your first year or looking for strategies to improve your 
performance in upper-level courses, here are five steps I 
recommend that help me take charge of my learning. 
 

1. Engage in Active 
Learning

Earning a lower score than I 
expected motivated me to take 
action. I realized it was my 
responsibility to improve my 
understanding and performance. 
From my teaching experience, 

I discovered active learning 
entails self-motivation, rather than 

passively sifting through materials 
and hoping to do well. One active step 

in my learning is incorporating study 
aids into my review period. I tend to use 

supplements that provide an overview of the 
topic, a related multiple-choice problem to test the 
topic and an explanation of why each answer is correct 
or incorrect. 
 
Additionally, I allocate time to evaluate myself 
throughout the semester when completing assigned 
work and quizzes. Some other active ways I implement 
to improve my learning include writing practice 
essays, testing portions of my outlines from memory 
and making posters or flashcards. When reviewing 
materials, I push myself to work through challenging 

Taking the time 
to meet with my 
professors is a 
great opportunity 
to work through a 
challenging topic 
area, review my 
outline or discuss a 
practice answer.

How to Take Charge of Your

in Law School
LEARNING
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topics and I find resources to clarify an issue when 
struggling. Taking an active role in my learning leads 
to the next step, pursuing input from other resources. 
 

2. Seek Feedback from 
Professors and Peers 

Meeting with my professors to discuss course content 
is an imperative step in taking charge of my learning. 
Taking the time to meet with my professors is a great 
opportunity to work through a challenging topic area, 
review my outline or discuss a practice answer. I am 
able to determine where I have a strong understanding 
of the subject and where I need to focus my studying. 
 
Equally important is to seek feedback after the semester 
ends and final grades are released. Whether I performed 
well, average or poorly on exams, determining what 
strategies worked best helped with improving in the 
future. I met with each of my professors after each 
semester, no matter my final grade. By reviewing all of 
my finals, I determined any commonalities that were 
useful to apply in other courses or where missteps 
which impacted my performance could be avoided 
moving forward. 
 

Apart from visiting my professors, my peers are 
another resource to obtain feedback. During 1L year, I 
worked with one study partner in the law school library 
to discuss materials. Throughout my 2L year, which 
was nearly all remote, I participated in a study group to 
review materials and practice essays over Zoom. While 
working in a study group is not for everyone, having a 

study partner to ask questions or review each other’s 
practice exams is an excellent way to seek feedback. 
Taking time to meet with a study partner or group can 
reveal gaps in understanding I may not have noticed 
otherwise. Sometimes misinterpreting a topic can 
deepen my learning, which leads to the next step in 
taking charge: embracing my mistakes. 
 

3. Don’t Be Afraid to Make 
Mistakes
During one class in 1L year, I was called on to read a 
statute provision. I literally had to read one sentence 
off the page. I stumbled and messed up–just reading 
a sentence from a book. Other times, I volunteered or 
was cold-called in class and answered incorrectly. 
Rather than be discouraged, I determined where I was 
misunderstanding the questions or materials through 
listening to the professor’s explanation. 
 
I am bound to make mistakes in law school. In fact, 
getting an answer wrong helps further my learning 
if I embrace the misstep and learn from the mistake. 
Working on understanding why I was wrong and 
making adjustments in my notes or outlines ties back 
to seeking feedback. I take time to learn from my errors 
or misinterpretations, but I try to not be too hard on 
myself. 
 

4. Practice Grace and Plan 
Breaks
How embarrassing to not be able to read a sentence 
from a book in a law school classroom! Luckily, I 
am likely the only one who remembers the misstep, 
and it did not end my law school career. I could have 
focused on the mistake, but I decided to welcome the 
humility and give myself some grace. Reading a statute 
incorrectly or answering a question wrong during a 
cold call is part of learning. I took time to process and 
understand where I can improve. 
 
Another imperative part of taking charge of my 
learning is being aware of my limits. Self-awareness is 

acknowledging what I need to be successful. In working 
through difficult materials, I know when to take a break; 
I intentionally set time aside for me. Law school is quite 
the endeavor and incorporating activities that do not 
involve casebooks, research and study sessions help 
balance the work necessary to earn a law degree. 
 

5. Engage in Self-Reflection
The final step in taking charge of my learning is to 
determine what went well and what needs to change 
to improve in the future. The most important aspect 
in becoming an active learner in law school is to self-
reflect on my learning process. As I progress through 
law school, I realize a method may work well in one type 
of course but may not be applicable in another type. 
 
Self-reflection helps me figure out what I should 
continue implementing and what techniques were not 
as successful. Further, self-reflecting on my learning 
helps me to determine my strengths and weaknesses. 

Going forward, I apply my self-reflection by maintaining 
my strengths and using those strengths to improve any 
weaknesses. 
 
Law school requires a unique approach to learning. 
The five steps highlighted here are just a few ways to 
improve learning in law school, so explore options to 
find what works best for you. While you are likely to 
make a misstep or two, allow yourself to reflect and 
grow from the experience. Then, continue reaching 
your law school goals and future career aspirations by 
taking charge of your learning. 

Group, Individual and Family Health Insurance
for Columbus Bar Association members

Group Health, Vision, Dental, Life, Disability 
John Susie: (614) 890-7373 x129, jdsusie@nubgroup.com
We have teamed up with HEMA to offer you a wide range of Health Insurance. 
John Susie is located in the CBA offices to provide personal help for your firm. 

NEW! SENIORS CHOICE GROUP RETIREE MEDICAL PLAN
Is your firm paying for retiree health coverage? Do you have Medicare-eligible employees on your plan? The CBA is now offering 
Seniors Choice – a premier group medical plan for those age 65 and over participating in Medicare.

Individual and Family Health                                                                                                                                                                                                              
John Dodd: (614) 890-7373 x114, john@nubgroup.com 
In the complex, highly regulated health insurance world, the CBA wants to have 
an expert to assist members with their questions. (For individual employees and their families) 

Medicare Plan Assistance
Suzanne McClain: (614) 448-1834, suzanne@nuMedicareAdvisors.com                         
When the time comes to enroll in Medicare, you’ll have questions about all your options. 
Suzanne will meet you at your office, our office, or at the CBA offices to go over your options.

Emily Asher
Law Student

Capital University Law School

6 2  |  C o l u m b u s  B a r  L a w y e r s  Q u a r t e r l y  S u m m e r  2 0 2 1 6 3  |  C o l u m b u s  B a r  L a w y e r s  Q u a r t e r l y  S u m m e r  2 0 2 1



L i f e  O u t s i d e  t h e  L a w

Scott T. Lindsey
BY HEATHER G. SOWALD

Scott Lindsey has come a long way 
from his self-described days as a 
catatonically shy youth to being 
someone who enjoys engaging with 
people and entertaining them through 
his musical talents.

Scott is a proud seventh-generation Ohioan who grew 
up in Columbus and attended Columbus Alternative 
High School, an arts and college-prep magnet school. 
He began piano lessons at age five and expanded 
his musical repertoire during high school, playing 
saxophone in the jazz band and orchestra, playing a 
variety of woodwinds for musicals and even taking on 
the kettle drums for holiday concerts.

As a young teen, Scott began volunteering at COSI, 
an experience that changed his life. He ran a variety 
of presentations for the visitors, including the 
electrostatic generator and “high tech” shows. This, 
he says, really helped him overcome his shyness and 
that otherwise, he could never have been an attorney.

He attended 
Purdue University, 
playing in their 
concert band while majoring in industrial 
engineering. At OSU Law School (J.D. 1996), 
he met his wife, Heather Robinson, now an 
assistant Franklin County prosecutor. They have 
two sons, Evan, age 20, and Grant, age 14.

Immediately after law school, Scott, who had always 
wanted to follow in his father Thomas’ footsteps as an 
attorney, joined him at Lindsey Law Office LLC in Upper 
Arlington, where they concentrate on estate planning 
and taxation matters. He laughingly reports that 
clients say, “That’s what your father told me!” although 
he also says they have very different personalities, a 
nice balance that has allowed their partnership to be 
conflict-free for 25 years.

Scott has been very active with the Kiwanis Club 
of Columbus, including serving as its President. He 
believes deeply in their mission serving the children 
of Central Ohio. The club meets for a weekly lunch 

program and speaker, 
and Scott often plays 

background piano 
during the group’s 
lunch.

In 2010, attorney 
Ron Cook encouraged 

Scott to learn the 
ukulele and join the 

fledgling “Kiwanis Club 
of Columbus Mighty Ukulele 

Orchestra.” For many years, this 
five-member band entertained 
club members and residents in 
retirement homes. Their repertoire 
of hundreds of songs leaned heavily 
on The Great American Songbook, 
but also included modern 
adaptations. They performed 
three to four new programs each 
year. Scott raves about Ron being 
such a powerhouse starting and 
maintaining the band, along with his 
arrangements for the group which 
blends the sounds of all five sizes of 
ukulele, from soprano to bass.

Scott has participated in Pelotonia 
every year since its start in 2009, 
having completed the 100-mile 
ride four times. Scott is also an avid 
birder, photographer and amateur 
astronomer. 

Scott has been very active with the Kiwanis Club of 
Columbus, including serving as its President. He believes 
deeply in their mission serving the children of Central 

Ohio. The club meets for a weekly program and speaker, and 
Scott often plays background piano during lunch.

Heather G. Sowald, Esq. 
Sowald Sowald Anderson 

Hawley & Johnson 
hsowald@sowaldlaw.com

Scott plans to continue playing the 
ukulele, singing and playing the 
piano to entertain his family and 
friends. He looks forward to learning 
more about photography, adding 
landscapes to his repertoire and 
extending his astrophotography. 
Someday, he hopes to take his 
music and hobbies on the road in 
an RV or maybe even building a 
home observatory! 

Lawyers
Artistic License:

Photo by Scott T. Lindsey
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L i f e  O u t s i d e  t h e  L a w

BY SCOTT R. MOTE, ESQ.

I recently had an interesting and serious 
conversation with a lawyer named 
“Dave” who told me that he was having 
trouble getting his work done because 
he felt he was addicted to technology– 
specifically, social media. When he 
wakes up in the morning, the first thing 
he does is scroll through Facebook, 
Twitter and Instagram. When he cannot 
sleep, he reaches for his tablet to read 
the news. 

He went on to explain 
how he feels like he is 
constantly attached to a device: his phone, his laptop, 
his tablet, the TV. Whether he is checking his email 
or checking out what his friends are doing on social 
media, he feels like he has to be up to date on the most 
recent news, his email, the weather and whatever else is 
happening at that moment.

As we were having this conversation, his phone buzzed 
and interrupted him at least 20 times with different 
notifications, news stories, emails and texts. I asked him 
why he feels he has to frequently reach for his device, 
and he said that he has a really bad case of FOMO. I, 
not being up to date on the current acronyms, emojis, 

Some people who detox create schedules or 
timeframes for when they will use technology. This 
might seem impossible to do for some people, but 

it can and should be done, especially if your technology 
time is getting in the way of your other responsibilities.

memes, social media or whatever, had to ask: What is 
FOMO? He told me that it stands for “fear of missing 
out.” He feels as if he will miss out on something if he 
is not up to date on what is happening around him. The 
FOMO was causing him so much anxiety and stress, it 
was affecting and interfering with his responsibilities. I 
told him it was time for a digital detox.

What is a digital detox?
A digital detox is when you commit to refraining from 
technology for a specific amount of time. It does not 
mean that you have to totally disengage from your 
devices—that would be impossible. We all have work 
to do, and we most likely need technology to do it. A 
digital detox could be for a weekend, a couple days or 
even a couple hours a day. Some people who detox 
create schedules or timeframes for when they will use 
technology. This might seem impossible to do for some 
people, but it can and should be done, especially if your 
technology time is getting in the way of your other 
responsibilities. 

Why do you need it?
Although technology addiction is not yet listed in the 
Diagnostic and Statistical Manual (DSM—5), the book 
that clinicians and psychiatrists in the United States 
use to diagnose disorders and mental illnesses), many 
experts believe that spending too much time online can 
lead to problems, such as stress, anxiety, sleep disorders 
and depression.

Signs you need a digital 
detox
Not sure if you are spending too much time on 
technology? Here are some signs you might need a 
break.

You feel like you never have time.
Using technology sucks up time. Apps such as Moment 
will track the amount of time you spend on devices and 

Is It Time for a Digital

DETOX?
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when you will find a partner—these are all “exciting and 
fun” things you will see on social media. Before you 
start comparing yourself to what seems to be others’ 
fulfilling and exciting lives, think about the long hours 
and stress of working for a large firm, the whining and 
tired children on the Aruba trip, the arguments that can 
happen in a relationship. Everything is not always as it 
seems on social media.  

How to detox
Turn off notifications
Do you really need to be interrupted with a notification 
every time someone likes or shares one of your social 
media posts? Do you have to be the first to know the 
breaking news of what celebrity went under the knife for 
plastic surgery? Turn off unnecessary notifications, or 
turn them all off. 

Remove unnecessary apps
Consider removing social media apps. Facebook hires 
experts to figure out ways to make you stay on the app 
longer than you intend! If removing them is too much for 
you to handle, make a schedule or timeframe for when 
and how long you will use the apps.

Set boundaries
If you want to reduce stress, improve your sleep, have 
more time and maintain work-life balance, you should 
consider a digital detox. This does not mean you have to 
abstain from technology completely. It means that you 
set boundaries that ensure you are using your devices in 
ways that benefit your emotional health. The only FOMO 
you should be concerned about is your time!

social media. According to the reviews of the app, users 
are surprised by how much time they spent doing non-
work-related searching during one day. Some picked up 
their phones more than 40 times, and spent more than 
six hours on time-sucking apps such as social media, 
news and games. Imagine the other more productive 
tasks you can achieve in six hours! The app also helps 
users decrease their time on their devices. No surprise 
here, but once users limited their time on social media, 
news and games, they were shocked at how much more 
productive time they had during the day. 

You feel like you are missing out.
As my young colleague Dave told me, FOMO can rule 
your life. If you feel like you constantly have to check 
your device for the latest email, news story or to see 
what your ex or friends are doing, you probably need to 
start limiting your time. 

Your productivity decreases.
Has this ever happened to you? You are working and you 
hear a ding on your phone. You immediately pick up the 
phone, see a text, you immediately respond, then you 
think you might as well check your email while you have 

the phone in your hand. When you check your email, you 
click on a link, you start reading an article or are directed 
to a social media site. All of a sudden an entire hour has 
gone by, just because you picked up your phone to look 
at one text. Be aware of going down the rabbit hole!

You get defensive and/or angry if someone 
questions your device use or interrupts you.
When Dave’s wife made a comment about how much 
time he was spending on Instagram, he became 
defensive and told her it was not a waste of time, that he 
was relaxing. Then he got angry at her for interrupting 
his me-time. He noticed that he was snapping at his 
children if they were too loud or bothered him while he 
was surfing the web. If a similar scenario has happened 
to you, you should consider reducing your screen time.

You compare yourself to others.
When you open up Facebook and you see your law 
school friend is working for a large firm and you think 
how nice it would be to make his salary; when you see 
pictures of your cousin’s family trip to Aruba and wish 
you could take your loved ones on a nice trip; when you 
see a high school friend’s relationship status and wonder 

Scott Mote, Esq. 
Executive Director 

Ohio Lawyers Assistance Program
smote@ohiolap.org

The Ohio Lawyers Assistance 
Program (OLAP) helps 
lawyers, judges and law 
students cope with the 
stresses of the legal 
profession. We have saved 
hundreds of lives and 
families. We treat depression, 
mental health disorders, 
burnout, substance use 
disorders, anxiety, gambling 
disorders, and more. We 
know that it is difficult to 
ask for help when you are 
struggling, but asking for 
help is a sign of strength, 
not weakness. We also 
understand your concerns 
about privacy, which is why 
OLAP is governed by strong 
rules of confidentiality.

For more information, go to 
www.ohiolap.org or call (800) 
348-4343.
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Daniel N. 
Abraham • 

James D. 
Abrams • Lawrence 

D. Abramson • David W. 
Alexander • Mitchell J. Alter 

• John M. Alton • Marty 
Anderson • Sandra J. Anderson • 

Randall S. Arndt • Richard E. Ary • 
Jeffrey A. Auker • Matthew D. Austin • 

Andrew Paul Avellano • Gerald J. Babbitt • 
Eimear Bahnson • Andrew J. Bainbridge • Thomas 

H. Bainbridge • Amanda C. Baker • Kathleen A. 
Ballenger • Larry D. Barker • Mary Barley-McBride • 

Belinda S. Barnes • Robert B. Barnett, Jr. • Aaron J. Barone • 
Joseph J. Barone • Jennifer A.L. Battle • Gerald T. Baynes • 

James R. Beatley, Jr. • Otto Beatty, Jr. • Michael R. Becker • John C. 
Beeler • Robert J. Beggs • Robert J. Behal • Stuart Benis • Steven A. 

Bennett • John W. Bentine • Dan J. Binau • John F. Birath, Jr. • Margaret L. 
Blackmore • David S. Bloomfield, Jr. • David S. Bloomfield • Sally W. Bloomfield 

• James B. Blumenstiel • Paul A. Bodycombe • Kimberly W. Bojko • Michael D. Bonasera • 
Thomas J. Bonasera • Kimberly Bond • Sandra E. Booth • Douglas M. Bricker • Timothy R. Bricker • Colleen H. Briscoe 

• Yvette McGee Brown • William J. Browning • Rick L. Brunner • Stephen R. Buchenroth • Bruce H. Burkholder • Jack C. Butler • Karen M. Cadieux 
• Joel R. Campbell • Kristie A. Campbell • Leonard A. Carlson • Margaret R. Carmany • James C. Carpenter • Michael H. Carpenter • Nick V. Cavalieri • Lance Chapin • 

Stephen E. Chappelear • John J. Chester • Alphonse P. Cincione • Anthony C. Ciriaco • Douglas R. Cole • Mark C. Collins • James P. Connors • Christina L. Corl • William R. Creedon • James M. 
Cutter • Ronald E. Davis • Mark E. Defossez • Patti L. Denney • Debra J. DeSanto • Cheryl H. DeVore • Susan M. DiMickele • Katherine Dodson • Richard S. Donahey, Jr. • Julia L. Dorrian • Daniel T. Downey • Darrell L. 

Dreher • Vincent A. Dugan, Jr. • Robert R. Dunn • David A. Dye • Susan Garner Eisenman • J. Richard Emens • Barry W. Epstein • Robert D. Erney • J. Michael Evans • John K. Everett • Elizabeth T. Farrar • John C. Fergus, II • 
Aaron C. Firstenberger • Stephen C. Fitch • Russell N. Flickinger, Jr. • Ronald A. Fresco • Bradley N. Frick • Scott N. Friedman • Tod H. Friedman • Carl B. Fry • Richard A. Frye • Philip Fulton • Judith E. Galeano • Sheila 

Nolan Gartland • Preston J. Garvin • Kort W. Gatterdam • Christopher J. Geer • Nelson E. Genshaft • Joseph A. Gerling • Jack G. Gibbs, Jr. • Robert E. Giffin, CPA, J.D., LLM • Paul Giorgianni • Kenneth R. Goldberg • 
Corey A. Goldsand • David A. Goldstein • William A. Good • James H. Gordon • Terrence A. Grady • James L. Graham • Anthony William Greco • Peter N. Griggs • Andrew S. Grossman • Jeffrey A. Grossman • 

Donell R. Grubbs • Daniel J. Gunsett • Howard J. Haddow • Allen L. Handlan • Courtney L. Hanna • Robert E. Hanson • R. Chris Harbold • James J. Harris • Steven M. Harris • John C. Hartranft, Sr. • Dawn 
R. Hays • Holly H. Heer • Brigid E. Heid • Steven L. Heiser • David A. Herd • Mark Albert Herder • Edward C. Hertenstein • Charley Hess • Michael J. Hickey • Thomas W. Hill • Gerald Franklin Hinkle II • 

Christopher E. Hogan • H. Ritchey Hollenbaugh • Edwin J. Hollern • Eugene L. Hollins • Vincent I. Holzhall • Douglas E. Hoover • John W. Hoppers • Dennis E. Horvath, III • Edward G. Hubbard • 
James J. Hughes, III • Dwight I. Hurd • Jeffrey W. Hutson • Cynthia Ellis Hvizdos • John D. Hvizdos • Richard B. Igo • Daniel J. Igoe • Frederick M. Isaac • Janet E. Jackson • D. Ryan Jankowski 

• Vicki L. Jenkins • Caitlyn Nestleroth Johnson • Calvin T. Johnson, Jr. • John P. Johnson, II • Kiehner Johnson • Christopher Jones • John S. Jones • Stephen D. Jones • Michael S. 
Jordan • Jennifer J. Joseph • John J. Joseph • Michael D. Juhola • Jeffrey J. Jurca • Stanley R. Jurus, Jr. • Bradley D. Keating • Rebecca C. Kells • Russell A. Kelm • John W. Kennedy 

• Robert W. Kerpsack • Russell W. Kessler • Allen S. Kinzer • Mark Kitrick • Zachary M. Klein • Kenneth R. Kline • Robert A. Koblentz • Bradley P. Koffel • Joseph E. Kohler • 
Katherine K. Kremer • Kevin F. Kurgis • John L. Landolfi • William M. Lane • Susan M. Lantz • Donald B. Leach, Jr. • Gerald S. Leeseberg • Paul W. Leithart, II • David J. 

Leland • Robert A. Letson • Richard L. Levine • Phillip G. Lilly • Scott T. Lindsey • Thomas H. Lindsey • Thomas K. Lindsey • Ronald G. Linville • Jeffrey A. Lipps • 
Marion H. Little, Jr. • Katheryn M. Lloyd • David A. Lockshaw, Jr. • Steven M. Loewengart • Thomas L. Long • Richard L. Loveland • William L. Loveland • J. 

Richard Lumpe • Patrick D. Maguire • Daniel M. Maher • Kent R. Markus • Robert D. Marotta • Jonathan W. Marshall • LeeAnn M. Massucci • Michael L. 
Maxfield • Michael D. McCarthy • George C. McConnaughey • Leon M. McCorkle, Jr. • Kerry L. McCormick • Timothy J. McGrath • Stephen L. McIntosh 

• Kristen E. McKinley • David J. McNichols • Christopher R. Meyer • David P. Meyer • Richard F. Meyer • Jay E. Michael • Brett L. Miller • Robert P. 
Miller • S. Michael Miller • Terrance M. Miller • Timothy T. Miller • Charles K. Milless • Daniel J. Minor • Denise M. Mirman • Joel H. Mirman 

• Nancy E. Morrison • Scott R. Mote • James S. Mowery, Jr. • Stephen A. Moyer • Theodore M. Munsell • Timothy E. Murphy • Bernard 
M. Murray • K. Wallace Neidenthal • John C. Nemeth • David M. Neubauer • D. Wesley Newhouse • Dennis R. Newman • Joseph Nigh 
• William A. Nolan • Ashley L. Oliker • Andrew W. Owen • Robert G. Palmer • David T. Patterson • David C. Patterson • Kelly C. Patton 
• Samuel A. Peppers, III • Robert J. Perry • Georgeann G. Peters • John J. Petro • Mark Petrucci • Christopher R. Pettit • Gina M. 
Piacentino • William R. Polhamus • Mark C. Pomeroy • Rosemary Ebner Pomeroy • Frederic A. Portman • Charles C. Postlewaite • 
Gary Paul Price • Rebecca Roderer Price • Gregory D. Rankin • Robert L. Ratchford, Jr. • Frank A. Ray • James A. Readey • Susan D. 
Rector • Frank J. Reed, Jr. • William J. Rees • Lisa Pierce Reisz • James K. Reuss • R. L. Richards • Timothy A. Riedel • Margaret J. 
Ritenour • Paul D. Ritter, Jr. • Ronald A. Robins, Jr. • Heather B. Robinson • Matthew J. Roda • Douglas L. Rogers • Bridgette C. Roman 
• Michael J. Rourke • Christopher C. Russell • James A. Rutledge • James G. Ryan • Philip P. Ryser • James A. Saad • Michael D. Saad 
• Jeffery D. Sammons, CPA, MBA • Charles Rockwell Saxbe • Scott Wilson Schiff • Michael A. Schlonsky • Charles A. Schneider • Karl 
H. Schneider • Keith W. Schneider • Richard W. Schuermann, Jr. • John D. Schuman • Joel E. Sechler • Jonathan Rea Secrest • Shana 
Ortiz See • Samuel H. Shamansky • Carol A. Sheehan • Alan Wayne Sheppard • Kevin T. Shook • David I. Shroyer • Gordon P. Shuler • Alex 
Shumate • Kimberly Callery Shumate • Richard W. Siehl • Thomas J. Sigmund • Belinda Henderson Simile • Carl D. Smallwood • Elizabeth 
T. Smith • George C. Smith • Lee M. Smith • Scott Elliot Smith • Jill M. Snitcher • Ronald L. Solove • Michael Soto • Beatrice K. Sowald • 
Heather G. Sowald • Christopher J. Spiroff • Michael L. Squillace • Stanley R. Stein • James H. Stempien, Jr. • J. Scott Stevenson • J. 
Douglas Stewart • Richard K. Stovall • Evelyn Lundberg Stratton • A.C. Strip • Robin L. Strohm • Roger P. Sugarman • Ira B. Sully • Thomas 
E. Szykowny • Thomas M. Taggart • Thomas Taneff • Susan M. Temple • J. Troy Terakedis • Myron N. Terlecky • David H. Thomas • Melissa 
L. Thompson • Steven W. Tigges • Michael C. Tomkies • Kathleen McManus Trafford • Gregory M. Travalio • Thomas W. Trimble • James P. 
Tyack • Jonathan T. Tyack • Thomas M. Tyack • Anne M. Valentine • Frederick A. Vierow • Daniel R. Volkema • William J. Wahoff • David A. 
Wallace • Thomas H. Wallace • Robert J. Walter • G. Samuel Wampler • Charles C. Warner • Geoffrey E. Webster • Robert J. 
Weiler • Amy J. Weis • Robert Werth • E. Joel Wesp • Edward F. Whipps • Angela Paul Whitfield • Scott N. 
Whitlock • Kelly M. Wick • Alec Wightman • Linda Ann Wilkins • John P. Witten • Barry H. Wolinetz 
• William H. Woods • Bradley B. Wrightsel • R. Douglas Wrightsel • 
Thomas D. Wyatt • Michael E. Zatezalo • John W. Zeiger • 
James A. Zitesman • Benjamin L. Zox • 
Elizabeth J. Zuercher

THANK Y U
Your support makes a difference.
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Letters to the Editor
Have any feedback or want to share your own perspective on one of the articles? 

Send a letter to the editor at brianna@cbalaw.org and your feedback might be 
included in our next issue! We can’t wait to hear from you.

For advertising opportunities in Columbus Bar Lawyers Quarterly and other Columbus Bar publications, 
contact Leslie Klenk at Burgie MediaFusion: (614) 554-6294 or leslie@burgiemediafusion.com.
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