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COVID-19 AND BUSINESS INTERRUPTION
INSURANCE: A TRIO OF RECENT OHIO RULINGS

B

usinesses hard hit by COVID-19
are seeking relief through business
interruption insurance coverage,
but finding obstacles. Three
January 2021 Ohio state and federal court
decisions highlight the importance of
specific policy language.
Business interruption language in
insurance policies typically requires “direct
physical loss of or damage to” covered
property (like fire or storm damage). Some
policies exclude coverage for “loss due to
virus or bacteria.”
In Queens Tower Restaurant Inc. dba
Primavista v. Cincinnati Financial Corp.,
Primavista argued that, in compliance with
the State of Ohio’s declaration of a state
of emergency in March of 2020, patrons’
access to the Primavista restaurant was
prohibited. Cincinnati Insurance argued
that there was no property damage to
Primavista’s restaurant buildings, and,
therefore, no business interruption
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coverage existed. The policy did not
include a specific virus exception to
coverage. The Hamilton County Court
of Common Pleas denied a motion to
dismiss. The court ruled that “whether
Covid-19 and/or Ohio’s orders caused
property damage is a question of fact,” and
allowed Primavista’s claim for coverage
to proceed. However, the ruling did not
determine whether coverage will ultimately
exist under the business interruption
policy.

In the subsequent federal decision in
Henderson Road Restaurant Systems,
Inc. dba Hyde Park Grille v. Zurich
American Ins., Hyde Park Grille argued
that the “direct physical loss of” its
properties included the government’s
orders prohibiting indoor dining. Zurich
argued that access to the properties was
not entirely prohibited, as carry-out and
delivery food service was still permissible,
and that the policy excluded losses for
damages caused even “indirectly” by
microorganisms. The parties stipulated
that none of the insured’s premises were
closed because of a confirmed presence
of COVID-19 at these sites, and that there
were no physical structural damages to
any of the insured premises (a series of
restaurants).
Notably, Zurich’s policy language covered
“direct physical loss of or damage to
property.”
The court applied Ohio law that requires

policy coverage, if ambiguous, to be
construed in the policyholder’s favor. While
noting decisions that denied coverage
because of policy requirements of physical
loss to property, the court found Zurich’s
policy language covering physical loss of
property to be “more expansive and must
be interpreted differently.” “[W]hen the
Policy is liberally construed in Plaintiff’s
favor, it provides coverage for Plaintiff’s
lost business income.”
On that same day, another federal court
judge in Neuro-Communications Services
Inc. v. The Cincinnati Ins. Cos. addressed
an insurer’s denial of business interruption
coverage on the basis that the claim
did not involve a direct physical loss
to property but rather that the insured
suffered losses due to the COVID-19
pandemic. The court certified to Ohio’s
Supreme Court the question of whether,
under Ohio law, COVID-19’s presence can
be considered an insured direct physical
loss or damage to property.
Perhaps the Ohio Supreme Court’s ruling
on the certified question will provide
more clarity for Ohio’s insureds seeking
business interruption coverage related to
COVID-19 issues. n
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IRS REPORTING OF ECONOMIC IMPACT PAYMENTS AND PPP LOAN PROCEEDS

A
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EIPs are an advanced
million other
refundable tax credit
Americans, you may
The CARES Act signed into law
have received an
on March 27, 2020 authorized
economic impact payment
the Internal Revenue Service
(EIP), also referred to as
to issue EIPs to eligible
a stimulus check. With
individuals. The IRS has been
the 2020 tax filing season
delivering a second round of
opening on Feb. 12 this year,
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your stimulus payment is
Supplemental Appropriations
going to be taxable. Short
Act of 2021 to millions of
answer: it is not. An EIP will not be
Americans who received the first round
reportable income, and you will not
of payments in 2020. And a third round
owe tax on it. It is an advanced and
may be forthcoming.
refundable tax credit, which puts it in a
An EIP does not create taxable income.
class of extremely favorable tax credits.
It will not reduce any refund you might
Here’s why.
receive. It will not increase the amount

of tax you might owe. It is a relatively
rare tax credit because it is both
advanced and refundable. A standard
non-refundable tax credit reduces
income taxes dollar-for-dollar, but it
cannot trigger a refund. A refundable
tax credit can trigger a tax refund. Think
of the earned income tax credit. For
example, if you owe $1,000 in tax, and
you claim a $1,500 refundable tax credit,
you will get a $500 tax refund. Normally,
you need to file a tax return to claim a
refundable tax credit. Not so with an EIP.
What you need to know about EIPs
The EIP is an advanced and refundable
tax credit. Technically called the
Recovery Rebate Credit, it is a credit
that is paid before a tax return has been

filed. A common question is whether
you have to pay back a portion of the
EIP if your taxable income increases
from the income reported on the return
used to claim the credit in the first place.
The IRS has said no. What if you only
received a portion of the EIP in 2020
because of income phaseouts, but your
income will drop below the threshold
to receive the full amount? Can you
claim the difference? The answer is yes.
You can claim the difference on your
2020 tax return (again by claiming the
Recovery Rebate Credit). So don’t worry.
You will not owe the IRS if you received
more than you qualify for. And if you
received less, you can get the rest when
you file. n

